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Statement in Opposition to Proposed Rule 32.1
Honorabkle John M. Walker, Jr.
Chief Judge, U.S. Court of Appeals for the Second Circuit

© 1 thank the Committee for permitting me to speak in opposition to Proposed
Rule 32.1 of the Federal Rules of Appellate Procedure and to supplement my
istier of.February 11, Joining in my opposition are 18 other judges of the
Second Circut.

The focus of this statement is to highlight the major problems posed by this

effort to impose a “One Size Fits Al)” rule on the appeliate courts and, in

particular, the way Rula 32 1 :m'li affect the Second Cirguit, )

> Firsi, some background, Prg se appeals constitute about 40% of the Second
Circuit’s docket, and insubstantial sentencing and immigration appeals
comprise a significant portion of the balance. The great majority of these cases
are dispusad of by what we call summary orders, which are usually a page or
two, that provide the liligant with a concise outline of the panel's reasoning in
support of the disposition. Permitting citation of summary crders promises to
add considerable extra work for judges and lawyers with very limited, it any,
veriefit to the adiudicatory process,

itis inappropriate for the Rules Committee to establish this type of uniform
rode.

S Asiexplainad in my lelier, each circuit has histodcally been given autonomy in
determining how best to conduct its busingss and allocate its scarce judicial
resources.

< This autonomy Is exemplified by the verious no-citation ruies premulgated by
cach cireuit in response 10 the Judicial Conference's exhortation ia the Iate
18505 and early 1870s fo devise such rules in order to curtail the burgecning
wody of case law Leing created as a result of rapidly expanding caseicads.

@ The proposed mardatory rule would directly interfere with this autonomy,

0

White there may be salutary reasons o encourage the circuits to ravisit their
rules in light of techinical innovations and the ready avaiiability of unpublished
decisions to Higants — as several circuits already have — the matter properly
should be left to the discretion of each circuit court. In any event, the ludicia;
Conference should not go beyond requesting courts to consider changes 1o
their internal practices, as the Conference did in 1365 and 1973,

C  Evenif there is marit to the contention that citation should be allowed —~ 3 view
thzt i disagree with — the impact of adopting such a rule will be different in each
cirgut. Accordingiy, each circuit should be allowed to determine for itself when
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and ir whal manner a rule allowing citations should be adopted. itis not
apprograte for the Rules Committes 1o force each circult to adhers to a "ong
size fits ail” ruie on an arbitrarily determined time schedule.

¢ worecver, | belleve that the Judicial Conference rule-making process does not
aeply 1o a rule that effectively dictates changes to the substance and legal
import of a court's decisions and determines how the court wil manage its
caseloac. Such a ruie goes beyond establishing a uniform: rule of "practice and
procedure.” as permitted by 28 1U.S.C. § 2072, and instead improperly
mterferes with the circult courts’ prerogative to prescribe "rules for the conduct
of thelr business,” as estabiisked by § 2071, As § 2077 makes clear, there is
no role 10 be played by the Judicia! Confarence or any of its committzes in
promulgating a circuit court's “rules for the conduct of [its] business.”

The fact that several circuits have successfully allowed citation to

unpublished decisions with or without restrictions as to their use does not
justify a uniform naticnal rule.

@ The fact that several circuils et this point have adopted a modified version of
Rule 321 without preblems does not demonstrate that all circuits will be able to
dc he same.

@ Each circuit faces different workloads, comprising different subjects and issues.
The Second Circuit is a high-volume court and a high percentage of its cases -
many uncounselled — are suitable for summary disposition.

¢ Moreover. each gircuil's practice with respect o unpublished dispositions has
vecome firmly entrenched over the past thirty years. Thus, even where no-
citation rules may te ldentical, abandonment of them will have differing impacts
on the conduct of a court’s business. " oo

[

Furthermore, each circuit has developed its own relationship with the -
community. In the Second Circult, for example, we afford oral argument to all
parties, including nor-incarceraied pro se litigants, In return, we dispose of
more than two-thirds of our cases by summary order,

The ruie will indeed impose substantiai burdens on the courts.

“ Proponents of the rute have argued that there will be no increasgd burden on
the courts bacause the courts cah devise intarmnal rutes for treatingrunpublished
orders in a consistent manner. This argument, which focuses primarily cn the
difficuities a court may encountsr when itgants cite unpublished opinions o
them, is wrong for at ieast two reasons:

< First, asthe Advisory Commitize itself acknowledges, the very reason
unpublished cpinicns will be cited is for their “persuasive value.” A future pangl
confronted with an argument that relies on an unpublished oginion will be
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olaced i tre often cifficuit position of determining and explaining whether the
Jnpublistied opmion 135 persuasive, including whether it was intended to be
sersuaswve by the igsuing panel. While this problem may well necessitate the
addibonal work of searching cut and reviewing the brigfs and other materials
reiated to the unpublished disposition, the infrequency of such citations makas
the addtion. of such work pale in significance to the burdern that wili be placed
on the panel that must draft the citable disposition in the first place.

@ This burden stems from the nacessity of urying to forecast precigely how the
disposiion will be wnterpreted by & future panel 10 which i is citad.

S Bummary erders in the Second Circunt typically provide concisely reasoned
expangtions for the court's decision, but spare much of the fastuzl and
procecural eigboration that would be necessary o permit application of the
decswon ic other cages. As a resull, they take, on averags, a matter of hours to
prepare, whargas signed published opinions, which must be scrutinized for both
prasent and future remifications in unrelated cases, take weeks and, Insome
cases, months, 1o prepare,

oo Most of the efficiencies gamered in prepaning summary orders wili De lost if
they will become susceptible 1o citation in the future because the authoring
udge witt no longer ba assured that short-hand stalements of fact and law,
clearly undersiood by tha parties, will not fater be scrutinized for their legeal

significance by a pansl not nrivy 1o the spacifics of the case at hand.

> Second, the aigument that courts will be able to modify the way they prepars
unpublished digpesitions as needed to accommodate the rule — like the
concomitent argument that courls can devise infernal rules for treating
unpublished orders in a consistent marmer — resis on the unrealistic
assumption hat thera is nomogeneity among judges in any given circuit, That
is plainly not the case. ' T

% Thus. vhile seme judges will shoulder the burden of drafting mare elaborate
unpublished opinions W ensure they contain all of the relevant facts and
chroumstances resuired 1o provide a contextfor the holding, others will rescrt to
one-ling dignesitions, and stiil other judges wili change fiothing in the manner
they prepare unpublished decisions. The result will be a panoply of decisions
of varylng thoreughness and delail vuinerabie o misinferpretation and
misapplication by fultre panels,

s By conirast, there is no compelling reason for permitting citaticns that
justifies implamenting such a sea change.

2 The primary argument advanced in favor of tha rule is that i will eliminate the
hardships imposed on lawyers of having to “pick through the conflicting no-
citaton rules of the circuits” at the risk of being sanctioned. This is a red
harring, given the fact that all unpublished decisions feature the issuing courl’s
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limitations on citations on the front page. Moreover, lawyers are raguired o
"DiCK through” lcoal rules on several matters, including filing and brief

FEqQU rSMents. Any minor inconvenience to lawyers cannot justify forcing courts
to maxke such = proncunced change in the manner in which they conduct their
business.

2 Moreover, can there be any serious contention that there is a dearth of case
‘aw for lawyers (o review in preparing their cases. The current body of case law
'3 simiply staggering.  And, notwithsta nding the implementation of no-citation
ries some thurly years ago, it continues to grow exponentially.

© Somes 3B0 volumes of the 3d Federal Reporter Series have been published in
€ first ten years of existence, The entire 2d Series covers approximately 70
years' worth of case law, from 1924 to 1884, and volume 360 of the 2d Federal
Reporter was not published until 1066, some 42 years after that seres came
into existence, Al the present rate, therefore, we can reasonabiy expect to
rezch the dth Series sometime within the next seventeen years, even without
Rule 32.1

O While itis true that lawyers will no longer be plagued by the herculean tagk of
‘pickiing] through the confiicting no-citation rules of the circuits,” they will be
able to impose increased litigation costs on their clients by "picking through” the

reatly expanded base of citable opinions and examining the relevant coes with
greater care in preparing briefs.

@ Proponents assering that lawyers are uniikely to feei compelied to search
unpublished decisions for cases that support their positions have ignored the
fact tha! tawyers will nevertheless feel compelled to waste valuable time
researching and devote scarce page briefs responding o unpublished
decisions that contradict their position, in anticipation that suzh degisions wili be
ciled by their adversaries or even the court. '

¢ From the perspective of the Second Circuit, the consequences of the rute will
disserve the appeliate process and hurt litigants.

@ I irresponse 1o rule 32.1, judges spend more time elaborating unpublished
decisions, e entre appellate process will be significantly delayed. inmy
coudt, where abiout two-thirds of cases are decided by summary order, this can
~e expacied (o defay our disposition rate significantly, to the delriment of the
litigants and the bar. : B

> Moreover, because the bulk of our caseload comprises pro se appeals
unsupported Dy any legat basis and routing sentencing and immigration
appesls, the cansiderable amount of extra work imposed on judges and
lawyers will rasult in few If any valuable additions to citable case law while
generating a glut of redundant and insignificant decisions to be waded through
for possible nuggets of value. :
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1 addtion, 83 pointed out by New York Federal Defenders Barry Leiwant and
Leonard Joy, who strongly oppose Proposed Ruje 32.1, the ruls will reinstate
many of the insquities that prompted some no-citation rules in the first place
and that have been amsliorated by the advent of Westlaw and Lexis. Large
frms ard government offices will be abie to devote their considerable
resourees to ferreting out triefs and other court materials pertaining to sparse
unpubished dispositions in order to provide greater context and, thereby,
bolstar their persuasiveness. Those litiganis will have a distinet and unfair
advantage over litigants with fewsr rescurses — and, in pariicular, the many
incdigent liligants that file actions against government entities.

Finally, while many proponsnts of Rule 32.1 have argued that citability will -
resuit in grealer lransparency of appeliate proceadings, the exact opposite is
more likely 1o the Sevond Circuit. Faced with the choice of either providing
suffizently detalled expianations of its decisions to prevent distorted
applications in future ceses or Issuing cne-word dispositions, more pangls —
facing an ever increasing federal caseinad — will, out of shaer necessity,
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Croose the iatder,
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rus, the most polgnant hardship that will resuit from Rule 32.1 is that it will
eprive many litigants — and primariy the most wilnerabie ~ of the explanation
i the court's disposition and, with i, the assurarce that the court understecd
and gctually reckoned with the contentions that wers raised on appeal,

IR g S

vhus, whether the rule forces us o issue Jonger, more elaborate unpublished
decisions, with consequent defay and misallccation of judicial resources, orio .
do away with giving explanations alfogether, leaving paries feeling bewildared
and short-changed, the appaliate process will be the worse for it

i sonclusion, task the Commitiee to reject Proposed Rule 32.1 and to adhere
10 the principle of focal autonomy in matters affecting how 2 court conducts
ts own business. ' '
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