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I. Introduction
"This c ourt is an institution defined by the reasone d exe rcise of pow er. [Its silenc e] signals disregard for the public."
United S tates v. Mc Farland, 311 F.3d 37 6, 420 (5th C ir. 2002) (Jones, J., dissenting).
"Federal appellate courts' twin duties are to decide appeals and to articulate the law. Writing reasoned opinions,
especially in important cases, is critical to the responsible performance of these duties." Id. at 417.
Executions in America are typically invisible. High profile executions are the exceptions that demonstrate the rule.
W hen a particularly infamous murderer is put to death, such as Timothy McVeigh or Ted Bundy, the execution receives
significant attention. Yet, in nearly all other cases, executions are banal. For example, just two days after the med ia
circus that was McVeigh's ex ecution, John W heat w as executed in Texas. [FN 1] A day after that, Jay Scott was executed
in Ohio. [FN 2] Yet no one pa id attention to Wheat or Scott. Occasionally a reporter from the local paper where the
murderer or murder victim grew up might file a story, but the story is minor and the coverage local. Infamous murderers
and milestone executions (like the three-hundredth execution in Texas) garner coverage. All others occur in darkness.
For ex amp le, just thirty-six hours before the United States invaded Iraq in Operation Iraqi Freedom, the United States
executed Louis Jones. Jones had served in Iraq when the United States con ducted O peration D esert Storm ov er ten years
earlier. The pre-em inent Am erican new spaper, The New Y ork Times, which had given significant coverage only days
earlier to the fact that Jones w as seeking executive clemency based on his exposure to sarin gas during the first Gulf War,
[FN3] barely cove red the execution. T he Times sent no repo rter to witness the execution, relying instead on a short,
three-paragraph story from wire services. [FN 4] W hile it is possible to explain the lack of interest in the Jones execution
by suggesting that the commencement of armed conflict in Iraq sucked all the oxygen from other news stories, the war
cannot explain why no one paid attention when Juan Raul Garza was executed on June 19, 2001. [FN5] Garza was the
first federal execution since Timothy McVeigh, who was executed on June 11. [FN6]
The haphazard coverage given to executions by the national media caused us to wonder whether the treatme nt of death
penalty cases by state and federal appellate cou rts has been similarly haphazard. We decided to explore this question
by examining the various stages of a death penalty case to ascertain how state and federal courts dispose of the cases.
Death penalty cases typically involve three appeals: the direct appeal, the state habeas proceeding, and the federal habeas
appeal. We examined these three stages of appeals in California, Florida, Georgia, Oklahoma, Texas, and Virginia. W e
chose these states because they either have significant death row populations, carry out a significant number of
executions, or both. Our methodology is discussed below. In short, we have analyzed the frequency of pub lication in
direct appeal opinions, state habeas opinions, and federal habeas appeals at the appellate level. [FN7]
W e were interested in examining publication rates for tw o different reaso ns. First, although in recent months there has
been significant media interest in the general issue of capital punishment--owing largely to evidence of death row
exonerations, as well as Governor George Ryan's decision to commute 167 death sentences to life in prison, and the
decisions in several other states to impose moratoria on executions--there has been little attention paid to executions
individually. Much as Rousseau loved mankind while hating man , the current media interest in the death penalty has
focused on general themes while ignoring individual cases. Death penalty opinions, however, necessarily pertain to a
particular case. Accordingly, a high number of unpublished opinions would be consistent with a general lack of interest
in particular cases.
Second, and more important, the issuance of unpublished death pena lty opinions has an impact on death penalty
litigation. Opinions that are u npublished, especially state cou rt opinions, are at times difficult to locate. Furthermore,
even when unpublished opinions are available electronically, as is the case with opinions from most federal courts of

appeals, death penalty lawyers are required to finesse Byzantine and inconsistent rules concerning the permissibility of
citing these unpublished cases. In some jurisdictions, unpublished opinions may be cited and are authoritative;
elsewhere, unpublished opinions may be cited, but are not authoritative; in still other circuits, unpublished opinions may
not be cited, and lawyers who violate this "no citation" rule are subject to sanction.
W here lawyers are literally unaware of the existence of unpublished opinions, or where they are cognizant that certain
opinions exist but are restrained from citing them, arbitrary injustice may result. If an unpublished op inion is favorable
to a death row inmate, a lawyer who does not have access to the appellate court's reasoning, or who is precluded from
citing to it, may be unable to press a similar argument in the case of his or her client. If the lawyer's client does not
prevail on ha beas under facts that are arguably indistinguishable from the case that went unpublished, then arbitrariness
results.
The deba te over u npublished opinions has be en ongoing for a num ber of years. In on e famou s case, Judg e Richard
Arnold argue d that unpublished app ellate de cisions violate Article III of the United S tates Co nstitution . [FN 8] His
argument prompted Ninth Circuit Judge Alex Kozinski to defend the constitutionality, as well as the wisdom, of
unpublished opinions. [FN9] Whatever the merits of unpublished opinions in the typical case, death penalty case s are
differen t. This is true not only as a philosophical proposition and doctrinal matter, [FN10] but in a more practical sense
as well. In every context other than the death penalty, the parties to the litigation can widely disseminate the opinion.
An insurance comp any aggrieved, or gladdened, by an un published opinio n can call attention to it in communications
with others of similar interest. For example, when the Fourth Circuit held in an unpublished opinion that a hotel that
had been dam aged by H urrican e Hugo could not recover projected lost earnings from its insurer, [FN11] the insurance
company alerted other insurers to the opinion by publishing it in a trade journal. [FN12] Other companies then used the
decision as a ba sis to deny similar claims following a subsequent hurricane. [FN13] In the context we have examined,
the person aggrieved by the unp ublished op inion has be en exec uted. To be sure, the inmate's law yer or family m embe rs
may call attention to the opinion denying relief, but the person with the most direct incentive to do so is dead. Courts
can write tendentious, sloppy opinions because there is no one left alive who has an interest in holding them up to shame.
The debate over unpublished opinions has continued for a num ber of y ears precisely because a significant number of
appellate decisions are not published. In the federal courts of appeals, approximately eighty percent are unpublished.
[FN14] Unpublished opinions appear in two forms: those that are denominated "not for publication" but are nevertheless
distributed to companies that publish them electronically (like Westlaw or Lexis); and those that are not publish ed at all,
either electronically or in official reporters.
Of the thirteen federal courts of appeals, eleven of them make their unpublished opinions available to Westlaw and
Lexis. [FN1 5] As a resu lt, unpublished opinions from eleven of the thirteen circuits are accessible, both to other lawyers
and to the public generally. Whether these unpublished opinions may be cited by counsel is an issue that varies from
circuit to circuit. For example, the D.C. Circuit permits all opinions to be cited as authority, whereas the First, Second,
Seventh, Ninth, and Federal circuits prohibit citation to unpublished opinions. [FN16] The remaining circuits discourage
citation to these opinio ns bu t do no t forbid it. [FN17] A stonishingly, the Ninth C ircuit rules provide that an appellate
lawyer who calls a court's attention to an un published opinio n ma y be sanctioned. [FN18] These arguable violations
of the lawy er's First A men dment gua rantee, as well as the litigants' Fourteenth Amendment rights, however, are not our
present concern.
In both the Fifth and Eleventh C ircuits, unpublished opinions are not distributed to W estlaw or Lexis. These opinions,
therefore, are truly invisible. A copy of an unpublished decision may, of course, be requested by contacting the office
of the court clerk, but the opinions are not electronically searchable, meaning that lawyers must know exactly what case
they are seeking. An op inion must be requested by case n ame or number, and then so meon e must pa y for a copy of the
opinion. [FN19] In the Fifth Circuit, lawyers may freely cite unpub lished opinions. The prob lem is that the lawy ers
must first locate the desired opinion. And ev en if found, citations m ay be ineffective since the Fifth Circuit, like the
Eighth, denies unpublished opinions the status of "precedent." [FN20]
State court rules regarding citation are more difficult to locate. The publication rates of state courts, however, can be
ascertained exactly as are the rates for the federal courts.

II. Methodology
To date, no study has specifically examined the use of unpublished opinions in death penalty cases. Publication rates
in general are known, and there have been studies of publication rates in specific types of cases. [FN 21] W e therefore
identified the three states with the largest death row population, Florida, California, and Texas, as well as three other
states that have carried out a significant number of executions, Georgia, Oklahoma, and Virginia. W e began by
identifying the most recent executions in each of these jurisdictions. Several of the states maintain web sites that provide
this information, and the Death Penalty Informatio n Center maintains a site that includes information for each of the
states. [FN22]
We had some concern that the enactment of the Anti-terrorism and Effective Death Penalty Act (AEDPA ) may have
altered publication rates. Consequently, we supplemented the most recent executions by augmenting the list of cases with
five executions, selected at random, that occurred between 1990 and 1995, prior to the enactment of the AEDPA . Once
we had cre ated a list of nam es, we searched in each jurisdiction, in W estlaw and L exis, for reported dec isions. W e
searched for direct appeal opinions, state habeas dispositions, and federal habeas opinions. When an opinion could not
be located, we would contact the relevant court clerk, and request a copy of the opinion, if any existed.
With respect to our computation of page length, because both published as well as unpublished opinio ns are availab le
on Westlaw for all federal jurisdictions, other than the Fifth and Eleventh Circuits, comparing published and unpublished
opinions presents no difficulty. Bec ause unpublished op inions from the Fifth and Eleven th Circuits, as well as the Texas
Court of Criminal Appeals, are not electronically available (and are available only in type- draft) we performed an
additional calculation; thus, we calculated the approximate words per page on an electronic versus a type-draft opinion
in order to reach conclusions about the len gth of u npublished opinions issued by tho se courts. The mechan ics of this
calculation are set out in a footnote, [FN23] and while we believe the estimates to be accurate, they are still estimates.

III. Data
Data from the individual states are reflected in the followin g tables. The first table in each jurisdiction reflects the most
recent executions; the second table reflects the executions in a random period prior to enactment of the AEDPA . The
third table in each jurisdiction summarizes the publication data from that jurisdiction. The first section of data therefore
comprises eighteen tables. In addition, to p lace this data in context, som e mo re gen eral statistics may be useful. These
general data are provided below in Tables 19 and 20.

A. Pre and Post-AEDPA Data from Selected Jurisdictions in Death Penalty Cases

1. Ca lifornia
i. Table 1. California: Ten Recent Executions
[See at the end of the pub lication]
ii. Table 2. California: Pre-AEDPA Executions
[See at the end of the pub lication]
iii. Table 3. California: To tals
[See at the end of the pub lication]
2. Florida
i. Table 4. Florida: Ten Recent Executions
[See at the end of the pub lication]
ii. Table 5. Florida: Pre-AED PA Executions

[See at the end of the pub lication]
iii. Table 6. Florida: Totals
[See at the end of the pub lication]
3. Georgia
i. Table 7. Georgia: Seven Recent Executions
[See at the end of the pub lication]
ii. Table 8. Georgia: Pre-AEDPA Executions
[See at the end of the pub lication]
iii. Table 9. Geo rgia: To tals
[See at the end of the pub lication]
4. Oklahoma
i. Table 10. Oklahoma: Ten Recent Executions
[See at the end of the pub lication]
ii. Table 11. Oklahoma: Pre-AED PA Executions
[See at the end of the pub lication]
iii. Table 12. Oklaho ma: T otals
[See at the end of the pub lication]
5. Texas
i. Table 13. Texas: Twenty Recent Executions
[See at the end of the pub lication]
*160 iii.Table 14. Texas: Pre-AEDPA Executions
[See at the end of the pub lication]
iv. Tab le 15. T exas: Totals
[See at the end of the pub lication]
6. Virginia
i. Table 16. Virginia: Ten Recent Executions
[See at the end of the pub lication]
ii. Table 17. Virginia: Pre-AED PA Executions
[See at the end of the pub lication]
iii. Table 18. Virginia: Totals
[See at the end of the pub lication]
B. D eath P enalty Versus N on-D eath P enalty Data
i. Table 19. Su mm ary of F oregoing D ata
[See at the end of the pub lication]
ii. Table 20. Death Versus Non-Death Publication Rates [FN53]

[See at the end of the pub lication]
C. Opinion Length in Death Penalty Cases

1. Ca lifornia
i. Table 21. California: Ten Recent Executions
[See at the end of the pub lication]
ii. Table 22. California: Pre-AEDPA
[See at the end of the pub lication]
California: Average length of Federal Habeas: 7,758

2. Florida
i. Table 23. Florida: Ten Recent Executions
[See at the end of the pub lication]
ii. Table 24. Florida: Pre-AEDPA
[See at the end of the pub lication]
3. Georgia
i. Table 25. Georgia: Seven Recent Executions
[See at the end of the pub lication]
ii. Table 26. Georgia: Pre-AEDPA
[See at the end of the pub lication]
4. Oklahoma
i. Table 27. Oklahoma: Ten Recent Executions
[See at the end of the pub lication]
ii. Table 28. Oklahoma: Pre-AEDPA
[See at the end of the pub lication]
5. Texas
i. Table 29. Texas: Twenty Recent Executions
[See at the end of the pub lication]
ii. Table 30. Texas: Pre-AEDPA
[See at the end of the pub lication]
6. Virginia
i. Table 31. Virginia: Ten Recent Executions
[See at the end of the pub lication]
ii. Table 32. Virginia: Pre-AEDPA
[See at the end of the pub lication]

IV. Observations and Conclusions
An appe llate cou rt's decision as to whether to publish an o pinion reveals som ething about how impo rtant the court
believes that opinion to be. Our study indicates that most appellate courts believe death penalty opinions to be
sufficien tly significant to w arrant publication, regardless of the precise issues raised in the appeal.
More generally, several conclusions are apparent from the publication data we have gathered. First, either the direct
appeal opinion or state habeas opinion is published in one hundred percent of the cases in every jurisdiction other than
Texas. Second, with the exception of the Fifth Circuit, every other court of appeals publishes a significantly higher
percentage of its death penalty opinions than of its opinions generally. Third, the averag e length of opinions that are
available, either electronically or in the federal reporter series, is significantly longer than unpublished opinions that must
be requested from the court administrators.
W e beg an w ith two assum ptions: that dea th pen alty opinions would be as invisible in the courts of appeals as the y are
in the media, and tha t they w ould be eq ually invisible irrespective of jurisdiction. Those assumptions proved false.
Texas, as it happens, is unique. In Texas, state courts publish fewer opinions than the state courts in other jurisdictions
that impose or carry out a significant number of death sentences. In addition, the Fifth Circuit has the lowest publication
rate of any federal court of appe als in de ath penalty cases. M oreover, the trend of publication in the Fifth Circu it is
downward. Of the first 301 executions in Texas since the death penalty was reinstated, 194 (64%) of all dea th pen alty
opinions were published. As the recent data reflect, the current publication rate is dram atically lower. What makes this
statistic particularly meanin gful is tha t in the Fifth Circuit for all intents and purposes, unpublished means unavailable,
as the Fifth Circuit does n ot release unpublished op inions to either W estlaw or L exis for the purpose of electronic
publication.
Few judicial opinions are important enough to warrant the killing of a tree. Publication, how ever, no longer requires
deforestation. Electronic pu blication does not reduce the env ironm ental co st of publication all the w ay to zero, b ut it
comes extremely close. There is, therefore, no apparent justification for the practice of the Fifth and Eleventh Circuits,
as well as the Texas Court of Criminal Appeals, of hiding their opinions.
The root of the word "p ublication" is public, and the etymology of the w ord ind icates precisely the reason why judicial
opinions should be published. Publication ensures that the American judicial system remains a public institution and
justice does not occur in secrecy. Although the practice of the Fifth and Eleventh Circuits and the Texas Court of
Crim inal A ppeals ma y be indefen sible following this logic, it is understandable. Judges hide what they are not proud
of. Indeed, in defending the practice of prohibiting citation to unpub lished opinions, Judge K ozinski argued that we re
the rule otherwise, "judges would have to pay much closer attention to the way they word their unpublished rulings."
[FN68] In other words, if judicial sloppiness could be brought to the attention of the sloppy judges, not to mention the
public generally, the sloppy judges would be forced to clean up their acts. [FN69]
We w ould hope that Judge Kozinski is correct in his assessment of what would happen if unpublished opinions w ere
to have the light of day shone upon them, but it is not obvious how that is a negative. In all con texts, bu t particularly
whe re the state is taking a life, the argum ent that judges w ould hav e to work harder w ere their opinions to be su bject to
public scrutiny is, in a word, laughable.
In Judge Kozinski's defense, the Ninth Circuit is dutiful when it comes to publishing opinions in death penalty cases.
Consequently, even thoug h it seem s apparent that judges w rite inferior opinions when they do not intend to publish them,
that phen ome non is not pre sent in d eath penalty cases from California. N or, for that matter, is it pre sent in d eath penalty
cases from any of the largest death penalty jurisdictions--with the exception of the State of Texas.
We began this analysis with an epigram from Judge Jones's opinion in United States v. McFarland. [FN70] McFarland
involved a federal criminal prosecution under the Hobbs Act, which, inter alia, creates a federal crime for certain
robberies, and prohibits carrying and use of a firearm in the co mm ission o f such robberies. [FN71] A pane l of the Fifth
Circu it affirmed the convictions, and the panel decision was upheld by an equally divided en banc court. [FN72] The
group of en banc judges wh o voted to affirm the pane l opinion did not publish a detailed opinion, opting to issue a per
curiam statement that by virtue of an equally divided en banc co urt the panel's judgment was affirmed. [FN73] Judge
Garwood's opinion for the dissenting judges addressed the merits of the issue, arguing in essence that the federalization
of robbery exceeded Congress's Co mm erce C lause pow er. [FN 74] Ju dge Jones's dissen t attacked the F ifth Circuit

majority for not publishing its reasoning. [FN75]
What makes Judge Jones's complaint in McFarland deeply ironic is that one consequence of denying publication was
dram atically illustrated in a Fifth Circuit fiasco in which Judge Jones herself was a central player. In 1999, two inmates
were set to be executed on consecutive days: Danny Barber was set to die on a Tuesday, and Stan Faulder was scheduled
for execution on the following W ednesd ay. Barbe r's lawyers, believing that they had ex hausted their legal claims, were
telling their client good bye. Faulder's lawyers, in the me antime, w ere persuading a federal judge in Austin tha t the State's
clemency proceedin gs are constitutionally defective, an d th e ju dge th erefore grante d Faulde r a stay . [FN76] Faulde r's
lawyers contacted B arber's law yers and B arber authorized the identical issue to be raised in h is case. He too received
a stay from the same federal judge. [FN77] The State appealed both cases. On T uesday afternoon the Fifth C ircuit
refused to d isturb th e stay in B arber's case. Yet the next day, a different panel, one that included Judge Jones, dissolved
the stay in Faulder's case. Both inmates had raised the identical legal claim; indeed, the exact same pleadings were used
by both sets of lawyers. All that differed was the name of the party seeking relief. Judge Jones's pane l added a foo tnote
to its opinion in the Faulder case acknowledging that it was aware that a different group of judges had, on the previous
day, halted an execution on the same grounds. The Faulder panel did not explain why it was pursuing a different course.
[FN78]
It is possible that what explains Judge Jones's unwillingness to publish her opinion in Faulder, despite having exhorted
her colleagues in McFarland to the virtues of publication, is simply that she cares more about reining in perceived
violations of the Commerce Clause than in correcting violations of the Eighth or Fourteenth Amendm ents. It is also
possible that the explanation lies in an aspect of modern death penalty culture that is not peculiar to Judge Jones: the
banality of executions, and the concomitant relaxation of legal norms that surround them.
The difference between the Fifth C ircuit and every other federal court of appeals that decides a significant number of
death pena lty cases is not that the Fifth Circuit is significantly more hostile to claims coming from death row. The
difference is that the F ifth Circuit's hostility is secretive and buried . Only one o ther court that w e examined goes to
comparab le lengths to hide its death penalty opinions from public view: the Texas Court of Criminal Appeals. The
combination of the refusal of the se two cou rts to announce their decisions in published opinions, coupled with the pace
of executions in Texas, means that the majority of cases in the state that carries out the most executions go unnoticed.
Publishing their opinions may cause embarrassment to judges on the Court of Criminal Appeals and the Fifth Circu it,
but perhaps they ought to be emb arrassed. It seem s not too draco nian to sugg est that w hen the state is going to execute
one of its citizens, the judges who authorize or permit that act of violence must not be permitted to hide.
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direct appeal, and no extra record claims are addressed.
[FN49]. In two of the cases w here the state habea s opinion w as not publish ed, the Eleventh Circuit opinion is also not
published. In the other two cases where the state habeas opinion was unpublished, the E leventh Circuit opinion is
published.
[FN50]. In one published case, the opinion is one sentence long.
[FN51]. In three cases there was no state habeas filed; in one case the appeal was dismissed as untimely; the remaining
six cases generated unpublished opinions.
[FN52]. Of the three cases where no state habeas appeal was pursued, two also resulted in no federal habeas appeal; in
one case where no state habeas appeal was filed, a federal appeal was pursued.
[FN53]. This table covers the period from October 1, 2000 to September 30, 2001; the source is from the Administrative
Office of the U .S. Co urts at w ww .uscourts.gov, and the data is summ arized in Adam L iptak, Federal A ppeals C ourt
Decisions May G o Public, N.Y. Times, Dec. 25, 2002, at A13; the data has remained virtually unchanged from a decade
earlier. See Merritt & Brudney, supra note 21, at 86-87 & n.61.
[FN54]. This opinion is available on Westlaw.
[FN55]. Kev in Malone w as executed in Texas.
[FN56]. See Fugate v. H ead, 261 F.3d 120 6, 1213 (11th Cir. 2001 ).
[FN57]. See H ousel v. H ead, 238 F.3d 128 9, 1293 (11th Cir. 2001 ).
[FN58]. See Spivey v. H ead, 207 F.3d 126 3, 1268 (11th Cir. 2000 ).
[FN59]. See Parker v. He ad, 244 F .3d 831, 83 3 (11th C ir. 2001).
[FN60]. See G ilreath v. Head, 234 F.3d 547, 548 (11th Cir. 2000).

[FN61]. See M incey v. H ead, 206 F.3d 110 6, 1122-2 3 (11th C ir. 2000).
[FN62]. An attempt was made to move this case to New Y ork.
[FN63]. See M ickens v. G reene, 74 F . Supp. 2d. 586, 592 (E .D. Va . 1999).
[FN64]. See B eck v. A ngelone , 173 F. Supp. 2d. 461 (E.D. V a. 2000).
[FN65]. See T homa s v. Taylor, 170 F.3d 466 (4th Cir. 1999).
[FN66]. See R oach v. A ngelone , 176 F.3d 210 (4th C ir. 1999).
[FN67]. See C lagett v. Angelone, 209 F.3d 370 (4th Cir. 2000).
[FN68]. Hart, 266 F.3d at 1178.

[FN69]. The policy of "publishing" op inions electronically while forbidding c itation to them is a policy that is at odds
with th e very idea of law. A s Johana S chiav oni ha s argued:
That judges render binding precedential decisions is the basic precept of our common-law judicial system.... In choosing
a common-law system over that of a civil-code system, the Founders expressed their preference for giving judges the
power to make de cisions that w ere pro spectively binding.... The Framers consciously continued the common-law judicial
system , placing their faith in the ru le of law and in judge s to follow their interp retations of the law in later cases.
Johanna S. Schiavoni, Comment, Who's Afraid of Precedents?, 49 UCLA L. Rev . 1859, 187 7 (2002) (citations omitted).
[FN70]. 311 F .3d 376 (5th Cir. 2002).
[FN71]. Id. at 381-82.
[FN72]. Id. at 376-77 (Garwood, Jolly, Higginbotham, Jones, Smith, Bark sdale, DeM oss, & Clem ent, JJ., dissenting).
[FN73]. Id.
[FN74]. Id. at 409-10.
[FN75]. Id. at 416-21.
[FN76]. See Faulder v. Tx. Bd. of Pardons & Parole, 178 F.3d 344 (5th Cir. 1999), cert. denied, 527 U.S. 1017 (1999)
(recounting p rocedural history).
[FN77]. Neither of the opinions relating to the clemency issue in the Barber litigation has been published. The Supreme
Court's denial of relief is located at 525 U.S. 1132 (1999). I have previously criticized the refusal of the courts - both
state and federal - to publish their opinion s in death penalty cases. See David Dow, The State, the Death Penalty, and
Carl Johnson, 37 B.C. L. Rev . 691 (1996). The details in the text are based on my first-hand knowledge of the cases.
[FN78]. The opinio n is unpublished. The Supreme Court did eventually stay Faulder's execution, thoug h the legal basis
for that decision rem ains unclear. Faulder was subseq uently exec uted, as was Barber.
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