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INTRODUCTION
Plaintiff-Appellant Kenneth J. Schmier hereby petitions for rehearing en banc of

this Court’s denial of his motion and amended motion to disqualify, and his
memorandum filed December 22. The basis1 for this reconsideration is that this Court is
disqualified. The two cases cited by this Court refusing disqualification do not apply to
the instant facts - and this disqualification deprives plaintiff-appellant of his
constitutional rights including to due process of law.

II.

FACTS AND ARGUMENT
A.

The Ninth Circuit’s Use of the Sao Paulo case Is Error Because There
Is No Mistake Regarding the Facts

This Court cited Sao Paulo State of the Federated Republic of Brazil v. Am.
Tobacco Co., 535 U.S. 229, 233 (2002) (per curiam) where it was held that when the
alleged facts of a conflict were mistaken or wrong, the judge was not disqualified. Here
there is no mistake regarding the facts. In Sao Paulo, a district judge’s name was on an
amicus brief on behalf of the plaintiffs...as president of Louisiana Trial Lawyer's
Association ("LTLA"). However, the judge stated that he had not participated in the
actual writing of the brief and that his term as president had ended when the brief was
filed. The judge was not disqualified. Sao Paulo turned on the finding that the listing of
the judge’s name was a mistake - and that despite the appearance of conflict from this
erroneous listing, there was really no conflict. The Supreme Court said (see endnote A): A
“Judge Barbier also noted...that he...had no personal knowledge of the
disputed facts...had never taken a position with respect to any of the issues
1

This petition for rehearing en banc, incorporates by reference herein the motion
and the amended motion for disqualification.
1
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raised in petitioner’s suit, and had never been involved in a tobacco related
case “one way or another in (his) whole legal career.” (See endnote B.) B
The instant case, unlike Sao Paulo, is not “a close case for recusal.” Here, there is
neither error in appearance, nor, as stated, mistake. The judge(s) participated and acted
publicly in a quasi-political campaign effort against removing their bans on citation of
unpublished appellate opinions, and continue to forbid citation of those unpublished
opinions to the very limit not prohibited by Federal Rule 32.1, issued before 2007. Here,
Judge Michael Daly Hawkins and the other judges clearly have personal knowledge of
the disputed facts, and have taken a “position with respect to the issues raised”C in
plaintiff-appellant’s case now before them.D They have been, and continue to be,
involved in related procedures that perpetrate their own rules prohibiting citation of
unpublished appellate opinions - the very issue at stake in this case, see Liljeberg v.
Health Services Acquisition Corp. 486 U.S. 847 (1988). (See endnotes C and D.)
This case should be decided by judges who, after their appointment as judges,
have not taken such a campaign-like position, under color of judicial office, on the very
issue at stake in the instant case. Taking such a position, especially not in a posture of
deciding an earlier case, reveals a bias which violates basic constitutional rights,
including to due process of law, Caperton v. Massey, 129 S. Ct. 2252 (2009), cf. Comer
v. Murphy Oil USA, 607 F.3d 1049 (5th Cir. 2010) (en banc). (See endnote E.)E
This position was taken in a coordinated campaign effort – regarding the very
issue of this case – by judges, who were plainly cooperating with a named party in this
case, defendant-respondent, the California Supreme Court and its Chief Justice (Ronald
George) and colleagues. Their statements reflect obvious ex parte communications
regarding the issue at the heart of this case, indeed the letter of the California Chief

2
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Justice to the federal appellate advisory rules committee directly tracks the format used in
such letters by members of the Ninth Circuit. (See footnote 6 infra.)
B.

The Ninth Circuit’s Use of the Nelson Case Is Error Because There is
No Adverse Judicial Ruling Claimed As Bias

This Court also cited its United States v. Nelson, 718 F. 2d 315, 321 (9th Cir.
1983) decision holding that adverse rulings do not constitute the requisite bias for recusal
(where a district judge’s acceptance of an invalid guilty verdict in a first trial did not
necessitate recusal from a second trial). In the instant case, however, it is not an adverse
ruling, or any ruling at all which is germane. Rather, the crux is that the judge(s), after
appointment as judges, and not in a case, but under color of the judicial office, have taken
a public advocacy position on the very issue (citation of unpublished opinions) at stake in
this litigation. This is very different from a typical claim that a prior adverse case ruling
showed a pre-disposition or bias.
C.

The Ninth Circuit’s Use of Its Local Rule 36.1-5 Forbidding Citation
Creates a Conflict

Protection of the validity of the Ninth Circuit’s own local rule 36.1-5, which
(like the California rule at the heart of the instant case) forbids citation of unpublished
opinions, creates a conflict and the appearance of a conflict. The instant case is one of
two Ninth Circuit cases in the last two years which challenged the California rule
prohibiting citation.2 The challenge to the California rule is implicitly also a challenge to
the analogous Ninth Circuit Local Rule. The Ninth Circuit is a stakeholder. Consistent
with the court’s predisposition to prohibit citation of unpublished opinions, the Ninth
2

See also: Joshua Hild v. California Supreme Court, No. 08-15785, Sept. 28, 2009,
www.nonpublication.com/Hild9thOrder [other Hild documents at
www.nonpublication.com/hilddocs.htm, e.g., Opening Brief # 4)]

3
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Circuit has declined to consider the substantive merits of either case.3 Rather it disposed
of both cases, according to a pattern of summary resolution (res judicata and mootness,
respectively) This side-stepped consideration of the constitutional issues raised, reducing
the statistical chances of securing review by the Supreme Court of the United States. The
constitutional issues which the Ninth Circuit chooses to ignore are issues that were raised
but not decided by the 2005 federal appellate advisory rules committee when it
recommended Federal Rule of Appellate Procedure 32.1, adopted in 2006. Committee
chairman, the Hon. Samuel Alito, wrote in pertinent part:
“Rules prohibiting or restricting the citation of unpublished opinions –
rules that forbid a party from calling a court’s attention to the court’s own
official actions – are inconsistent with basic principles underlying the rule
of law….A prior restraint on what a party may tell a court about the
court’s own rulings may also raise First Amendment concerns.” (emphasis
added)4
The Alito committee expressly underscored the issues’ importance, yet this court will not
address it. The pattern of predisposition and bias, and the appearance thereof, continues.
Judges who were assigned to these two Ninth Circuit cases, and who publicly
opposed reinstatement of the right to cite, Michael Hawkins, Steven Trott and Carlos Bea
did not disqualify and recuse themselves from deciding them. Their disqualification was
appropriate because, if the Ninth Circuit judges had provided relief in either or both
3

Because the Supreme Court generally does not review for error, not affording a
policy disposition nor setting forth substantive merits of any kind acts to reduce the
statistical chances of securing Supreme Court review.
4

Memorandum from Judge Samuel A. Alito, Jr. Chair Advisory Committee on
Appellate Rules to Judge David F. Levi, Chair Standing Committee on Practice and
Procedure (May 6, 2005), (page 4, paragraph 1, lines 1-10),
<www.nonpublication.com/alitomemo2.pdf>, attached hereto as “Reconsideration
Exhibit” RE-A, cf. Tusk, Marla Brooke, No-Citation Rules as a Prior Restraint on
Attorney Speech, 103 Colum.L.Rev. 1202 (2003), <www.nonpublication.com/tusk.pdf>

4
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cases, they would have constitutionally invalidated their own Ninth Circuit Local Rule
36.1-5, which forbids citation of unpublished opinions in cases filed before 2007.5
Further, their disqualification is required (due process, cf. Caperton v. Massey,
129 S.Ct. 2252 (2009)) because of their opposition (after their appointment, and not
expressed in a case) to citation of unpublished opinions. Judges Hawkins, Trott and Bea,
among others, had been part of a furious (and unprecedented) Ninth Circuit letter writing
campaign6 led by Judge Alex Kozinski, in which 35 of 47 current Ninth Circuit Judges

5

Cf, Perry v. Schwarzenegger (9th Circuit Case No. 10-16696 (Dec. 2, 2010))
where Ninth Circuit Judge Stephen Reinhardt refused to recuse himself from the pending
challenge to the California (gay marriage) Proposition 8 on allegations regarding his
wife’s role as an ACLU director; and Schwarzenegger v. Court of Appeal, S189114:
“Supreme Court Justices Disqualify Themselves in State Building Sale Case; Will Assign
Temporary Justices)”, California Judicial Council Media advisory Release Number 32,
December . 21, 2010: http://www.courtinfo.ca.gov/presscenter/newsreleases/MA3210.PDF, cf. Comer v. Murphy Oil, 607 F.3d 1049 (5th Cir. 2010) (en banc).
Disqualification of judges because they have and are participating in a political campaign
against citing unpublished opinions, the very issue in the cases before them; and because
they still forbid citation to pre-2007 unpublished opinions present reasons to disqualify
stronger than those in Perry and Schwarzenegger, supra.
6

See, e.g., letters to Hon. Samuel Alito from: Ninth Circuit Judges: Michael Daly
Hawkins (Amended Disqualification Motion Ex. A); Stephen S. Trott, Carlos Tiburcio
Bea [attached hereto as Exhibits RE-B & RE-C, respectively], Alex Kozinski (Amended
Disqualification Ex. D, also at www.nonpublication.com/kozinskiletter.pdf (January 16,
2004)), and from (respondent herein) California Chief Justice [Ronald George]
(Amended Disqualification Motion Ex. E), see also:
(http://www.uscourts.gov/RulesAndPolicies/FederalRulemaking/ResearchingRules/Com
ments/Proposed0803Comments/2003APCommentsChart.aspx [Nos. 03-AP-291, 129,
130, 169, 471, respectively), George letter dated February 13, 2004 (copied (“cc:”) to
Ninth Circuit Judge Alex Kozinski); see also the unanswered letter to California Chief
Justice George (and the California Judicial Council) from California Assemblymember
Jared Huffman, dated September 5, 2008,
(http://www.nonpublication.com/huffman090508.pdf, attached hereto as Exhbit RE-D.
Other Ninth Circuit Judges [35 (judges in 2004) of 47 (judges in 2010)] who wrote to the
Hon. Samuel Alito in opposition to citation (followed by (No. 03-AP (omitted after first)
and letter number as listed on above us courts website): James R. Browning (No. 03-AP076), Arthur T. Goodwin (026), J. Clifford Wallace (082), Procter Hug, Jr. (063), Otto R.
Skopil (135), Jerome Farris (156), Arthur L. Alacorn (290), Willam C. Canby, Jr. (110),
5
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wrote against the proposed reform being considered by the Alito committee. 7 This is a
plain conflict.
D.

The Ninth Circuit’s Use of Res Judicata Is Error As This Court
Expressly Inv ited the Instant Suit, the Issues Are Not Identical, and
the Parties Are Different and Not in Privity

The court’s memorandum of decision holding that the instant suit is barred by res
judicata is in error. This is a wrong decision, for a number of reasons.
First, the Ninth Circuit has invited the very suit which it now states is barred by
res judicata. In 2002, the Ninth Circuit reviewed a federal district court decision, which
denied (plaintiff-appellant’s brother) Michael Schmier’s suit seeking correction of the
Ninth Circuit no-citation rules. Although the Ninth Circuit upheld the lower court
decision on the grounds that plaintiff lacked standing, the Court promised a resolution of
the substantive issue when presented in the course of representation of a client with a
bona fide case or controversy. The Court stated, in pertinent part:
Our ruling, of course, does not preclude another lawsuit by Schmier
alleging (subject to the pleading requirements of Fed.R. Civ.P.11) a
situation in which he did immediately face sanctions for citing an
Robert Boocheever (046), Stephen Reinhardt (402), Robert R. Beezer (292), Cynthia
Holcom Hall (133), John T. Noonan (052), Diamuid F. O’Scannlain (285), Edward
Leavy (289), Ferdinand F, Fernandez (061), Pamela Ann Rymer (253), Thomas G.
Nelson (067), Sidney R. Thomas (398), Barry G. Silverman (075), Susan P. Graber (400),
M. Margaret McKeown (350), Kim McLane Wardlaw (132), William A. Fletcher (059),
Raymond C. Fisher (366), Richard A. Paez (373), Marsha S. Berzon (134), Richard C.
Tallman (082), Jay S. Bybee (327), Consuelo M. Callahan (318), Sandra S. Ikuta (085).
7

03-AP-169 (January 16, 2004) is also available at:
www.nonpublication.com/kozinskiletter.pdf. The Ninth Circuit letter writing campaign
was coordinated with defendant-respondent in the instant case, California Supreme Court
Chief Justice (Ronald George) (and the California Judicial Council), see fn. 7, supra, cf.,
Chief Justice Derails Bill on Changing State's Citation Rules, Daily Journal, Linda
Rapattoni, June 22, 2007, www.nonpublication.com/dymallygeorgemtg.htm.and for
general background: www.NonPublication.com (including from home-page: “Press
Clippings”; “News”; and “Law Review Articles”.
6
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unpublished disposition. Nor does it preclude him from attempting to rely
on an unpublished disposition in the course of representing a client with a
bone fide case or controversy….Given the wide range of interest shown in
the debate about unpublished opinions, and assuming that parties with
personal stakes in live controversies will properly raise the issue with the
federal courts, we think it is only a matter of time before the theoretical
questions raised by Schmier’s complaint are all properly presented and
resolved. (Michael Schmier v. United States Court of Appeals for the
Ninth Circuit, 279 F.3d 817 (2002).
The instant case is presented to the Ninth Circuit by Kenneth J. Schmier as
attorney representing a client with a bona fide case or controversy. His ability to
represent his client and protect the client’s best interests is severely curtailed by the rules
of court prohibiting citation of unpublished opinions. There is not an abstract interest
here: either the client will suffer from inadequate representation or the attorney will
suffer sanctions for citing unpublished opinions. This issue is properly presented in this
case.
Second, the court states that Michael Schmier v. Supreme Court of Cal., 93
Cal.Rptr.2d 580 (App.2000) is a case involving the same parties and a claim identical to
the instant case, and therefore California res judicata law forecloses litigation of this
action. However, the parties are not the same. Plaintiff in the cited case is Michael
Schmier; plaintiff-appellant in the instant case is Kenneth J. Schmier. The plaintiff in
each matter is a separate individual; albeit brothers, Michael Schmier and Kenneth J.
Schmier are not the same party nor in privity under the law.
Third, circumstances have changed since the Michael Schmier decision rendered
in 2000. In 2006, the federal rules were changed with the adoption of Federal Rule of
Appellate Procedure 32.1 removing the prohibition against citing unpublished opinions in
federal courts. The issue is of significant public interest. Most large state court systems

7
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have followed the federal lead in reforming their practice; respondent California Supreme
Court et al resisted the change.
Fourth, the authorities cited by the Court as foundation for applying the California
law of res judicata to this matter are inapplicable as they involve entirely different factual
situations. (Mycogen Corp. v. Monsanto Co., 28 Cal. 4th 888, 896-97 (2002) denied
damages in a second suit on the same claim where declaratory judgment and specific
relief had already been granted in a first suit; Henrichs v. Valley View Dev., 474 F. 3d
609, 615 (9th Cir.2007) barred appellants from seeking to overturn a state court decision
in a federal appellate court.) Plaintiff-appellant does not seek to overturn any decision on
a case previously brought in California court; he does seek to overturn state court rules
and policy that threaten him with sanctions and impede his efforts to properly represent
his client who is involved in a real controversy.
Fifth, the substantive issue at the heart of the instant case is ripe for resolution by
the Ninth Circuit. Avoiding resolution by wrongly holding res judicata simply reflects
the predisposition of members of this Court to uphold the prohibitions on citing
unpublished opinions including their own Ninth Circuit Local Rule 36.1-5, reinforces the
appearance of bias and conflict, and underscores the need for the judges to be
disqualified.
///

8
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“The Court of Appeals for the Fifth Circuit reversed, citing its prior decision
reversing Judge Barbier's order denying recusal in Republic of Panama I [535 U.S. 229,
233]. In that case, the Fifth Circuit said:
"The fact that Judge Barbier's name was listed on a motion to file an amicus brief
which asserted similar allegations against tobacco companies to the ones made in this
case may lead a reasonable person to doubt his impartiality. Also, Judge Barbier was
listed on this filing with the attorney who is currently representing the Republic of
Panama. The trial judge's assertions that he did not participate directly in the writing or
researching of the amicus brief do not dissipate the doubts that a reasonable person would
probably have about the court's impartiality. We acknowledge that this is a close case for
recusal." 217 F. 3d, at 347.
“Judge Parker concurred, agreeing that the court was bound by its decision in
Republic of Panama I, but arguing that that decision was "erroneous because it requires
recusal on the basis of a judge's public statements on the law made prior to becoming a
judge ...." Republic of Panama II, supra, at 318. Rehearing en banc was denied over the
dissent of six judges, who argued that the decision below amounts to an "issue recusal"
rule, requiring disqualification whenever a judge has pre-judicial association with a legal
position. 265 F. 3d 299, 306 (2001) (joint dissent of Wiener and Parker, JJ.).
“We need not consider the argument advanced by the dissenting judges, since this
case is easily disposed of on other grounds. The Fifth Circuit's decision is inconsistent
with Liljeberg v. Health Services Acquisition Corp., 486 U. S. 847 (1988), which stated
that § 455(a) requires judicial recusal "if a reasonable person, knowing all the
circumstances, would expect that the judge would have actual knowledge" of his interest
or bias in the case. Id., at 861 (internal quotation marks omitted and emphasis added).
The Fifth Circuit reached the conclusion that recusal was required because it considered
what a reasonable person would believe without knowing (or giving due weight to the
fact) that the judge's name was added mistakenly and without his knowledge to a pro
forma motion to file an amicus brief in a separate controversy. Although Judge Barbier
was indeed a leader of the LTLA at that time (he was a member of the association's
executive committee), he took no part in the preparation or approval of the amicus brief;
indeed, he was only "vaguely aware" of the case. Tr. of Status Conf. 8, App. to Pet. for
Cert. 54a. The decision whether his "impartiality might reasonably be questioned" should
not have been made in disregard of these facts; and when they are taken into account we
think it self-evident that a reasonable person would not believe he had any interest or
bias.”
B

Portions of the Fifth Circuit’s language in Republic of Panama I [217 F.3d 343 (5th
Cir. 2000)] follow:
“Judge Barbier informed the parties that while his name is listed on the motion to
file the amicus brief, it was placed on the motion by mistake. Judge Barbier also stated

10
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that his term as president of LTLA had ended by the time the brief was filed, and that he
had nothing to do with the researching, writing, signing, or approval of the brief. Judge
Barbier explained that in the LTLA the decision to file an amicus brief and the contents
of those briefs is exclusively governed by the LTLA Amicus Committee. . .
“Judge Barbier's name was listed on a motion to file an amicus brief which
asserted similar allegations against tobacco companies to the ones made in this case may
lead a reasonable person to doubt his impartiality. Also, Judge Barbier was listed on this
filing with the attorney who is currently representing the Republic of Panama. The trial
judge's assertions that he did not participate directly in the writing or researching of the
amicus brief do not dissipate the doubts that a reasonable person would probably have
about the cour“As this court has previously pointed out, the purpose of § 455(a), and the
principle of recusal itself is not just to prevent actual partiality, but to "avoid even the
appearance of partiality." Jordan, 49 F.3d at 155. The analysis of a § 455(a) claim must
be guided, not by comparison to similar situations addressed by prior jurisprudence, but
rather by an independent examination of the facts and circumstances of the particular
claim. United States v. Bremers, 195 F.3d 221, 225 (5th Cir. 1999) (citing Jordan, 49
F.3d at 157). . .
“Denial of recusal is reviewed for abuse of discretion. Trevino v. Johnson, 168
F.3d 173, 178 (5th Cir. 1999). Appellants argue that Judge Barbier should have recused
himself pursuant to 28 U.S.C. § 455(a) ("§455(a)"). Section 455(a) states that a judge
should recuse himself "in any proceeding in which his impartiality might reasonably be
questioned." "In order to determine whether a court's impartiality is reasonably in
question, the objective inquiry is whether a well-informed, thoughtful and objective
observer would question the court's impartiality." Trust Co. v. N.N.P., 104 F.3d 1478,
1491 (5th Cir. 1997) (citing United States v. Jordan, 49 F.3d 152, 155-58 (5th Cir.1995)).
The review of a recusal order under § 455(a) is "extremely fact intensive and fact bound,"
thus a close recitation of the factual basis for the appellants recusal motion is necessary.
As this court has previously pointed out, the purpose of § 455(a), and the principle of
recusal itself is not just to prevent actual partiality, but to "avoid even the appearance of
partiality." Jordan, 49 F.3d at 155. The analysis of a § 455(a) claim must be guided, not
by comparison to similar situations addressed by prior jurisprudence, but rather by an
independent examination of the facts and circumstances of the particular claim. United
States v. Bremers, 195 F.3d 221, 225 (5th Cir. 1999) (citing Jordan, 49 F.3d at 157).” t's
impartiality. We acknowledge that this is a close case for recusal. However, we have
previously held that if the question of whether § 455(a) requires disqualification is a close
one the balance tips in favor of recusal. In Re: Chevron, 121 F.3d 163, 165 (5th Cir.
1997). Accordingly, we hold that a reasonable person might harbor doubts about the trial
judge's impartiality, and thus the district court abused its discretion in denying the
defendants' motion to recuse.
C

In Republic of Panama, 250 F.3d 315 (2001) (per curiam) (Republic of Panama
II), Circuit Judge Robert M. Parker, concurring specially, made arguments opposing

11
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recusal (as follow), but they were neither adopted by the Fifth Circuit, nor by the
Supreme Court:
“While I agree with my colleagues that we are bound by precedent, I write
separately because I believe that Republic of Panama was wrongly decided. In that
decision, a panel of this court held that the district judge abused his discretion by not
recusing himself because the judge's name was listed along with Appellee's counsel on a
motion for leave to file an amicus brief in an unrelated action asserting allegations similar
to Appellee's.
“Such facts do not establish that a reasonable person aware of all the facts would
reasonably question the judge's impartiality under 28 U.S.C. § 455(a). See Chitimacha
Tribe of Louisiana v. Harry L. Laws Co., 690 F.2d 1157, 1165 (5th Cir.1982), cert.
denied, 464 U.S. 814, 104 S.Ct. 69, 78 L.Ed.2d 83 (1983). The district judge's name was
erroneously listed on the motion for leave to file an amicus brief on behalf of the
Louisiana Trial Lawyers' Association ("LTLA"), a voluntary bar organization that
routinely expresses legal viewpoints to courts through amicus briefs. The district judge
did not participate directly in the researching, writing, or approval 317*317 of the brief
itself, and his name does not appear on the brief. Moreover, the motion and brief were
filed more than ten years ago in an unrelated action in Louisiana Supreme Court before
the judge's appointment to the federal judiciary. These facts are simply too tenuous to
support any reasonable basis for questioning the judge's impartiality, and even if these
facts clearly raise the issue of impartiality, it is error to conclude that the judge abused his
sound discretion in denying the motion for recusal.
“Republic of Panama incorrectly relied on Bradshaw v. McCotter, 785 F.2d
1327(5th Cir.), rev'd, 796 F.2d 100 (5th Cir. 1986), as presenting a "somewhat
similar"factual situation. In Bradshaw, we held that a judge of the Texas Court of
Criminal Appeals should have disqualified himself because at the time of the defendant's
conviction the judge's name was listed as a prosecuting attorney on a brief opposing the
defendant's appeal, even though the listing was simply a matter of courtesy and protocol.
Notwithstanding the irrelevance of whether the judge actually participated in the
preparation of the brief, Bradshaw is distinguishable from Republic of Panama and this
action because in Bradshaw the judge, before taking the bench, was listed as the
prosecuting attorney in the same case on appeal before him. In Republic of Panama and
this action, the district judge was merely listed as the president of the LTLA on a motion
for leave to file an amicus brief in an unrelated action before a different court more than
ten years ago.
“While Republic of Panama notes that there are no decisions precisely on point,
relevant decisions confirm that the district judge's denial of Appellants' motion for
recusal was not improper. In Laird v. Tatum, 409 U.S. 824, 93 S.Ct. 7, 34 L.Ed.2d 50
(1972) (Rehnquist, J., mem.), then-Associate Justice Rehnquist decided not to disqualify
himself on the basis of his public statements on the constitutionality of governmental
surveillance, which was contrary to the arguments of the parties seeking his

12
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disqualification. As a Department of Justice lawyer, Justice Rehnquist had testified as an
expert witness before the Senate and publicly stated his views on the constitutionality of
governmental surveillance of civilian political activity. He testified that the arguments of
the parties seeking disqualification, whose appeal was before the court of appeals during
the testimony, lacked merit. Framing the issue as whether disqualification is proper if a
judge, "who[,] prior to taking that office[,] has expressed a public view as to what the law
is or ought to be should later sit as a judge in a case raising that particular question," id. at
830, 93 S.Ct. 7, Justice Rehnquist analyzed the practices of prior justices, who did not
disqualify themselves in cases in which they, prior to taking the bench, previously
expressed a viewpoint of the controlling law, and concluded that such public statements
could not rationally be the basis for disqualification. Id. at 835-36, 93 S.Ct. 7; see also
United States v. Alabama, 828 F.2d 1532, 1542 (11th Cir.1987) (rejecting, in an action
challenging segregation in education, disqualification of a district judge on the basis of
his background as a civil rights lawyer representing black plaintiffs and stating "[a] judge
is not required to recuse himself merely because he holds and has expressed certain views
on a general subject."), cert. denied, 487 U.S. 1210, 108 S.Ct. 2857, 101 L.Ed.2d 894
(1988); Shaw v. Martin, 733 F.2d 304, 316 (4th Cir.) ("One who has voted as a legislator
in favor of a statute permitting the death penalty in a proper case cannot thereafter be
presumed disqualified to hear capital cases as a judge or predisposed to give a death
sentence in any particular case."), 318*318 cert. denied, 469 U.S. 873, 105 S.Ct. 230, 83
L.Ed.2d 159 (1984). While Laird was decided prior to the amendment of § 455[1] to
include subsection (a),[2] Justice Rehnquist's analysis is important because the motion
seeking disqualification based on his prior public statements was not pursuant to any
specific provision of § 455 at the time, but on the discretionary portion of the statute, see
Tatum, 409 U.S. at 830, 93 S.Ct. 7, which was similar to the "catchall" provision of §
455(a).
“Similarly, in Schurz Communications, Inc. v. FCC, 982 F.2d 1057 (7th Cir.1993)
(Posner, J.), Judge Posner denied a motion for disqualification based on an affidavit he
submitted as an expert witness on antitrust law prior to becoming a circuit judge. In
rejecting the motion, Judge Posner stated "[t]he affidavit repeated views about antitrust
policy that I had stated in many different fora over a period of years, and the movants do
not and could not argue that a judge should disqualify himself because he has views on a
case." Id. at 1062 (citing 13A CHARLES ALAN WRIGHT, ARTHUR R. MILLER &
EDWARD H. COOPER, FEDERAL PRACTICE AND PROCEDURE § 3542 at 568-70
(1st ed.1975)).
“Finally, Cipollone v. Liggett Group, Inc., 802 F.2d 658 (3d Cir.1986), is also
important. In Cipollone, the husband of a deceased cigarette smoker brought a products
liability action against cigarette manufacturers alleging that his wife's injury and death
were cigarette-induced. A panel of the Third Circuit held that some of the plaintiff's
claims were federally preempted. The plaintiff then moved to vacate the judgment
because a member of the panel should have recused himself due to an appearance of
partiality. The plaintiff alleged that such appearance of partiality arose because the judge,
while in private practice, represented The American Tobacco Company, which was not a
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defendant in the plaintiff's action, in a similar products liability action The court denied
the motion because The American Tobacco Company was not a defendant, the issue of
preemption was not raised in the prior litigation involving the judge, and even if The
American Tobacco Company were a defendant no reasonable person could question the
judge's impartiality because his representation ended more than five years before he took
the bench. Id. at 658-59.
“In light of these decisions, I am convinced that Republic of Panama is erroneous
because it requires recusal on the basis of a judge's public statements on the law made
prior to becoming a judge, which I believe is unreasonable under § 455(a). In denouncing
such "public statement disqualification," Justice Rehnquist aptly observed
that [i]t would not be merely unusual, but extraordinary, if [judges] had not at least given
opinions as to [legal] issues in their previous careers. Proof that a [judge's] mind at the
time he joined the [c]ourt was a complete tabular as a ... would be evidence of lack of
qualification, not lack of bias. 319*319 Laird, 409 U.S. at 835, 93 S.Ct. 7; cf. Liteky v.
United States, 510 U.S. 540, 554, 114 S.Ct. 1147, 127 L.Ed.2d 474 (1994) (Scalia, J.)
("[S]ome opinions [of a judge] acquired outside the context of judicial proceedings (for
example, the judge's view of the law acquired in scholarly reading) will not suffice [for
recusal]") (emphasis omitted); Cipollone, 802 F.2d at 660 ("If Judges could be
disqualified because their background in the practice of law gave them knowledge of the
legal issues which might be presented in cases coming before them, then only the leastinformed and worst-prepared lawyers could ever be appointed to the bench."). Before
taking the bench, we judges solemnly swear or affirm to "faithfully and impartially
discharge and perform all the duties," 28 U.S.C. § 653, regardless of our background. To
conclude that the district judge abused his discretion in this action would penalize judges
for their background and undermine the oath. Thus, I believe we should reconsider
Republic of Panama en banc.”
D

As more fully quoted above, the Supreme Court in Sao Paulo, supra, recited:

“Rehearing en banc was denied over the dissent of six judges, who argued that the
decision below amounts to an "issue recusal" rule, requiring disqualification whenever a
judge has pre-judicial association with a legal position. 265 F. 3d 299, 306 (2001) (joint
dissent of Wiener and Parker, JJ.).
“We need not consider the argument advanced by the dissenting judges, since this
case is easily disposed of on other grounds. . .”

The six dissenting en banc Fifth Circuit Judges emphasized that Sao Paulo
involved positions taken before the judge’s appointment, not as here, after appointment,
and after assuming color of the judicial office. This is very different.
Thus, although the Supreme Court wrote: “we need not consider the argument
advanced by the dissenting judges”, nevertheless, the Fifth Circuit dissent’s argument
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(265 F.3d 299, 306, cf. 250 F.3d. 315, 217 F.3d 343, 347, as follows) still would not
apply here:
“11
We are firmly convinced that no reasonable person, aware of all the facts,
would question any judge's impartiality based on circumstances as attenuated as those
presented by this case: (1) The Judge's name was listed, erroneously and without his
knowledge, on a motion to file an amicus curiae brief not even the brief itself; (2) the
motion and brief were filed on behalf of an association of which the future judge was a
past president; (3) the motion was filed in a state court proceeding seven years before the
Judge took the bench and eight years before the present lawsuit was filed; (4) the motion
related to a legal issue in which the Judge had never been involved as a practicing
attorney or otherwise; and (5) it was filed by lawyers for the association with whom the
Judge has never been a partner or an associate.
“12
On appeal, the tobacco companies urged a panel of this court to adopt the rule
that any judge who had a "pre-judicial association with the position" not with the parties,
not with the lawyers, but with a "position" can never fairly decide a case that raises
questions pertaining to that "position." In buying into that proposition, the panel clearly
called into question the oath we take when we become federal judges. If we should
embark on such a perilous course, we will launch a cottage industry in which
investigators will comb the contents of speeches made, articles written, and pleadings and
briefs filed by a judge prior to his taking of that oath, looking for some trace of evidence
suggesting that, prior to his judgeship, the judge held views on legal questions that can be
used to disqualify him from hearing cases that implicate such matters. Nothing not the
statute, not our jurisprudence, not the public policy underlying the concept of recusal
supports the panel's decision to require the Judge's recusal under such attenuated
circumstances. . .
“16
Although Bradshaw offers no map out of the present situation, we are not
here navigating uncharted waters. In an earlier en banc decision, this court held that a
district judge who, before ever becoming a judge, served as president of a racially
segregated bar association, was not thereby disqualified from hearing plaintiffs' claims of
racial discrimination in the administration of the Alabama State Bar examination. Parrish
v. Bd. of Comm'rs of the Ala. State Bar, 524 F.2d 98 (5th Cir. 1975). Even though that
future judge had actually taken steps to change the bar's segregation policy, he was
faulted by those who sought his recusal for the failure of his effort to obtain membership
for African-American lawyers during his term of leadership. Id. at 101. We held in
Parrish that the allegation concerning the judge's "past activities in the Montgomery
[Alabama] Bar Association [] is essentially an allegation based on the judge's background
and states no specific facts that would suggest he would be anything but impartial in the
deciding the case before him." Id.
“17
The facts in Parrish more closely parallel those presented in this case than do
the facts in the Bradshaw decision relied on by the Republic of Panama I panel. Even if
the views expressed in the amicus brief ten years earlier had been firmly held by the
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Judge at the time that the brief was written (note that nothing other than his membership
in the amicus association and his prior presidency of it can be cited as evidence that in
fact he held those views), this would not be grounds for forced recusal under the
jurisprudence of this or any other circuit. More to the point, that is not the question
presented by the record in this case, which does not indicate that the Judge ever expressed
any anti-tobacco sentiments, either publicly or privately, much less that he ever
participated in any tobacco litigation whatsoever, whether as a party or as counsel. His
only "taint" was his connection to a bar association that advocated, solely as a friend of
the court, a similar position on similar litigation in state court almost a decade earlier.
Such an attenuated nexus is woefully insufficient to underpin this court's interference
with the Judge's decision, which was well within his discretion.
“18
Equally important in sorting out this issue is the position taken by the United
States Supreme Court. In Laird v. Tatum, 409 U.S. 824 (1972)(Rehnquist, J., mem.) thenAssociate Justice Rehnquist decided not to disqualify himself on the basis of public
statements he had made prior to his appointment to the bench. As a Department of Justice
lawyer, he had testified as an expert witness before the Senate Judiciary Committee's
Subcommittee on Constitutional Rights regarding the statutory and constitutional law
dealing with the authority of the executive branch to gather information. Notably, thenattorney Rehnquist's remarks included a reference to the very case involved (Laird),
which then was pending in the D.C. Circuit. Id. at 825-27. The respondents contended
that the Justice should disqualify himself because he had previously expressed a public
view concerning what the law is or ought to be in the matters presented in the Laird
litigation. Id. at 824-25. In declining to recuse, Justice Rehnquist stated:
“19
Proof that a Justice's mind at the time he joined the court was a complete
tabula rasa in the area of constitutional adjudication would be evidence of lack of
qualification, not lack of bias. . . .
“20
The oath prescribed by 28 U.S.C. § 453 which is taken by each person upon
becoming a member of the federal judiciary requires that he "administer justice without
respect to persons, and do equal right to the poor and to the rich," that he "faithfully and
impartially discharge and perform all the duties incumbent upon (him) . . . agreeably to
the Constitution and laws of the United States." Every litigant is entitled to have his case
heard by a judge mindful of this oath. But neither the oath, the disqualification statute,
nor the practice of the former Justices of this Court guarantee a litigant that each judge
will start off from dead center in his willingness or ability to reconcile the opposing
arguments of counsel with his understanding of the Constitution and the law. That being
the case, it is not a ground for disqualification that a judge has prior to his nomination
expressed his then understanding of the meaning of some particular provision of the
Constitution. . .
“22 In addition to repudiating clear direction from both our own en banc court and the
Supreme Court, the panel opinion disregards the unanimous voices of other U.S. Courts
of Appeals that have addressed the issue. For example, in Schurz Communications v.
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FCC, 982 F.2d 1057 (7th Cir. 1992), Judge Richard Posner denied a recusal motion that
was based on an affidavit he had submitted as an expert witness fifteen years earlier in an
antitrust case involving the identical question presented in the case in which his
disqualification was being sought. Judge Posner reasoned that if 28 U.S.C. § 455(a) were
interpreted to require recusal in such a situation,
“23
I would be eternally disqualified from participating in antitrust or regulatory
cases, because when I was a law professor I acted frequently as a consultant and
occasionally an as expert witness in regulatory and antitrust matters that presented the
same types of issues, often in the same industry, as do cases that come before this court.
No decision supports such an interpretation. . . .
***
“25
The affidavit repeated views about antitrust policy that I had stated in many
different fora over a period of years, and the movants do not and could not argue that a
judge should disqualify himself because he has views on a case. . .
“27
Similarly, in a much more closely analogous case, Cipollone v. Liggett, 802 F.2d
658 (3rd Cir. 1986), the district judge had, while in private practice, represented a
tobacco company in a case involving a products liability claim like the one currently
pending before him as a judge. The Third Circuit affirmed the district court's decision not
to recuse himself, stating:
“28
[P]rior knowledge about legal issues is not a ground for recusal of a Judge. . . .If
Judges could be disqualified because their knowledge of legal issues which might be
presented in cases coming before them, then only the least-informed and worst-prepared
lawyers could be appointed to the bench.
“29
Id. at 659-60. See also United States v. Payne, 944 F.2d 1458 (9th Cir.
1991)(rejecting the notion that generalized policy views, expertise on and exposure to a
subject necessitates recusal); United States v. Alabama, 828 F.2d 1532 (11th Cir.
1987)(holding that district judge's background representing plaintiffs in civil rights
actions does not warrant disqualification in a school desegregation case brought by
United States against Alabama); Rosquist v. Soo Line Railroad, 692 F.2d 1107 (7th Cir.
1982)(affirming a denial of recusal and holding that a judge is not required to recuse
himself merely because he holds and had expressed certain views on a subject.) . . .
“31
We can perceive no legitimate basis for disturbing the Judge's exercise of
discretion in this case and would affirm his denial of the recusal motion. We are satisfied
that this issue cuts across ideology, politics, and judicial philosophy, and that it has the
potential for undermining the independence of the federal judiciary. No existing
jurisprudence supports, much less requires, recusal of a judge who, years before taking
the judicial oath, had expressed an opinion on an issue of law, or had represented the
same or a related party, or had belonged to and held office in an organization that
advocated a particular view of public policy or legal interpretation. Never before has any
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court accepted "issue recusal" as a ground for reversing a judge who in his own exercise
of discretion, concluded that his recusal was not required. The panel decision that this
court has refused to rehear en banc sets an alarming precedent by doing precisely that,
and trivializes our oath in the process. For these reasons we are constrained to dissent
from the refusal of a majority of the judges of this court to vote to rehear this case en
banc.”

E

In addition to the frequent, regular and routine practice and procedure of
assigning circuit judges to participate in deciding cases in circuits other than their own
[“Indeed, it is not uncommon 1065*1065 for active circuit judges to sit by designation in
other circuits, even without the kind of exigent circumstances that have arisen here. E.g.,
Fleming v. Yuma Reg'l Med. Ctr., 587 F.3d 938 (9th Cir.2009) (Tymkovich, J., of the
Tenth Circuit, sitting by designation); E.I. DuPont de Nemours & Co. v. United States,
508 F.3d 126 (3d Cir.2007) (Michel, C.J., of the Federal Circuit, sitting by designation”,
Judge Dennis, infra,)], 28 U.S.C. § 291 provides additional alternatives for using outsidethe-circuit or surrogate judges as described in Fifth Circuit Judge Davis’ dissent language
from Republic of Panama I, supra, as follows:

“4. Alternatively, 28 U.S.C. § 291 provides an avenue that would avoid depriving
appellant of his direct appeal. Section 291 permits the Chief Justice to appoint a judge
from another circuit to allow this court to have a quorum to consider the case en banc. 28
U.S.C. § 291 provides that: "(a) the Chief Justice of the United States may, in the public
interest, designate and assign temporarily any circuit judge to act as circuit judge in
another circuit upon request of the chief judge or circuit justice of such circuit." Acting
Chief Judge E. Grady Jolly indicated his willingness to request the Chief Justice to
designate such a temporary judge if a majority of the eight judges had requested it. We
are aware that it would be an unusual request to appoint a judge from another circuit to
constitute a quorum of the en banc court but we believe such a request is justified here
where the alternative is the appellant must completely lose his right to a direct appeal.”
In Republic of Panama I, supra, Fifth Circuit Judge Dennis also dissented:

“The majority's decision to dismiss this appeal rests, first of all, on an implausible
interpretation of the statute that defines a quorum of an en banc court of appeals, 28
U.S.C. § 46(c)-(d). Second, it contravenes the long-established rule that "federal courts
lack the authority to abstain from the exercise of jurisdiction that has been conferred."
New Orleans Public Service, Inc. v. Council of the City of New Orleans, 491 U.S. 350,
358, 109 S.Ct. 2506, 105 L.Ed.2d 298 (1989). There are several affirmative grounds that
authorize us to fulfill "the absolute duty of judges to hear and decide cases within their
jurisdiction." United States v. Will, 449 U.S. 200, 215, 101 S.Ct. 471, 66 L.Ed.2d 392
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(1980). These grounds are as follows: (1) we do have a quorum under the correct
reading of § 46(c)-(d), which is also supported by Fed. R.App. P. 35(a); (2) the acting
chief judge of this court has the authority to seek the designation and assignment of a
judge from another circuit under 28 U.S.C. §§ 291 & 296; (3) we can follow the
Supreme Court's example in North American Co. v. SEC, 320 U.S. 708, 64 S.Ct. 73, 88
L.Ed. 415 (1943), and hold the case over until the President and the Senate fill this
court's current vacancy and give us nine out of seventeen active judges who can decide
the case; and if all else fails, (4) we should comply with the ancient common-law
doctrine known as the Rule of Necessity, which overrides the federal statute governing
judicial recusals, as the Supreme Court held in Will, 449 U.S. at 217, 101 S.Ct. 471. The
Rule of Necessity, and not dismissal, is the appropriate last resort in this situation
because it fulfills this court's absolute duty to decide cases within its jurisdiction. The
majority's action flouts that duty.
“Last but not least, the dismissal of this appeal—with the apparent intention to
effectively reinstate the district court's order dismissing the case, even though a panel
of this court has already held that the district court erred, 585 F.3d 855 (5th
Cir.2009)— is contrary to common sense and fairness. Indeed, it is injudiciously
mechanistic and arbitrary. For example, if the most recently recused judge had
become recused three months earlier, the outcome of this case would have been
precisely the opposite: the court could not have granted rehearing en banc (at least not
while following the majority's current definition of an en banc quorum), so the panel's
decision reversing the district court's dismissal of the case would have remained in
effect. Thus, because of the majority's erroneous interpretation of 28 U.S.C. § 46(c)(d) and its refusal to discharge this court's absolute duty to decide cases within its
jurisdiction, the particular timing of one single judge's recusal is being allowed to
conclusively determine the outcome of this case.[2]”. . .

“3. Inviting a Judge from Another Circuit
“As Judge Davis has also observed, another way to fulfill our duty to decide this appeal
would be to follow the procedure set out in 28 U.S.C. § 291: "The Chief Justice of the
United States may, in the public interest, designate and assign temporarily any circuit
judge to act as circuit judge in another circuit on request by the chief judge or circuit
justice of such court." In accordance with § 291, Judge Jolly, the acting chief judge in this
case, can request the designation and assignment of a judge from another circuit to give
us a quorum.[20] He does not need the authorization or votes of any other judges in order
to make that request, and he ought to do so: it would surely be "in the public interest,"
since it would enable this court to avoid defaulting on its duty to hear and decide this
appeal.[21] Indeed, it is not uncommon 1065*1065 for active circuit judges to sit by
designation in other circuits, even without the kind of exigent circumstances that have
arisen here. E.g., Fleming v. Yuma Reg'l Med. Ctr., 587 F.3d 938 (9th Cir.2009)
(Tymkovich, J., of the Tenth Circuit, sitting by designation); E.I. DuPont de Nemours &
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Co. v. United States, 508 F.3d 126 (3d Cir.2007) (Michel, C.J., of the Federal Circuit,
sitting by designation).”
See also: Fifth Circuit Leaves Panel Decision Vacated upon Loss of En Banc Quorum
Comer v. Murphy Oil USA, 607 F3d 1949 (5th Cir. 2000) (en banc), 124 Harv.L.Rev 624
(2010)
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