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TO THE HONORABLE CIRCUIT JUDGES OF THE UNITED STATES COURT
OF APPEALS FOR THE NINTH CIRCUIT:
I.

SUMMARY
Pursuant to 28 U.S.C. § 455(a), Appellant KENNETH J. SCHMIER hereby

presents three separate motions for disqualification of judges of the Ninth Circuit Court
of Appeals from this case, as follows:
Motion I: That Circuit Judge Michael Daly Hawkins of the Ninth Circuit Court of
Appeals be disqualified from this case due to a conflict of interest and the appearance of
bias and prejudice such that his impartiality might reasonably be questioned.
Motion II: That Circuit Judge N. Randy Smith and Circuit Judge Philip Martin
Pro of the Ninth Circuit Court of Appeals be disqualified from this case due to a conflict
of interest and the appearance of bias and prejudice such that their impartiality might
reasonably be questioned.
Motion III:

That all members of the Ninth Circuit Court of Appeals be

disqualified from this case due to a conflict of interest and the appearance of bias and
prejudice such that their impartiality might reasonably be questioned.
II.

STATEMENT
On November 29, 2010, this Court identified Ninth Circuit Judges Michael Daly

Hawkins, N. Randy Smith, and Philip Martin Pro as members of the panel assigned to
this case. (Oral argument was scheduled for December 10, 2010, and later canceled by
the Court on the Court’s own motion.)
Judge Hawkins has made public statements supporting judicial rules forbidding
citation of unpublished appellate opinions, which prohibition is the substantive core of
this case. (See discussion below.) Judges Smith and Pro, as well as Judge Hawkins and

1
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all other members of the Ninth Circuit, are colleagues of Chief Judge Alex Kozinski, who
has made public statements supporting judicial rules forbidding citation of unpublished
appellate opinions, which is the substantive core of this case. (See discussion below.)
Judges Smith and Pro, as well as Judge Hawkins and all other members of the Ninth
Circuit, adhere to Ninth Circuit Local Rules 36.1-5, which prohibit citation of
unpublished opinions issued prior to 2007, and which are contrary to the purpose of this
case, namely, to eliminate the prohibition of citation as a limitation on constitutional
rights. (See discussion below.)
III.

STANDARD FOR DISQUALIFICATION OF JUDGES
Federal law requires a judge to “disqualify himself in any proceeding in which his

impartiality might reasonably be questioned.” 28 U.S.C. §455(a). Because section 455(a)
is intended to avoid even the appearance of partiality, (Liljeberg.v. Health Services
Acquisition Corp., 486 U.S. 847, 860 (1988)), it is not the reality of bias or prejudice, but
rather the appearance of bias or prejudice that matters. Liteky v. United States, 510 U.S.
540, 548 (1994). Thus, so long as a judge’s impartiality might reasonably be questioned,
recusal is required “even though no actual partiality exists…because the judge actually
has no interest in the case or because the judge is pure in heart and incorruptible.”
Liljeberg, 486 U.S. at 860. The standard for assessing whether section 455(a) requires
disqualification is thus an objective one that “involves ascertaining whether a reasonable
person with knowledge of all the facts would conclude that the judge’s impartiality might
reasonably be questioned.” Preston v. United States, 923 F.2d 731, 734 (9th Cir. 1991),

2
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emphasis supplied.1 When the Court analyzes the appropriateness of disqualification, the
Court must be guided by the unique facts and circumstances of the matter before it; the
Court “must bear in mind that…outside observers are less inclined to credit judges’
impartiality and mental discipline than the judiciary itself will be; and, in “a close case,
the balance tips in favor of recusal.” United States v. Holland, 519 F.3d 909, 912, 914
(9th Cir. 2008). In this case, the facts would cause a reasonable person to conclude as
follows: (a) Judge Hawkins’ impartiality might reasonably be questioned; (b) Judge
Smith’s and Judge Pro’s impartiality might reasonably be questioned; and (c) the
impartiality of all members of the Ninth Circuit Court of Appeals might reasonably be
questioned.
Moreover, it is not important that the Ninth Circuit or the specific judges
appointed to the panel are not named parties in the case (as they were in Schmier, infra).
Obviously, if named parties, the judges have a conflict. But not being named does not
save them from conflict. The named parties, whether or not judges, are not the deciding
factor. The Supreme Court has never limited recusal requirements to cases in which the
judge’s conflict was with the parties named in the suit. Rather the focus has consistently
been on the question whether the relationship between the judge and an interested party
was such as to present a risk that the judge’s impartiality in the case at bar might
reasonably be questioned by the public.” Preston, supra, at 734. Here, the statements of
Judge Hawkins and other judges of the Ninth Circuit opposing the reform of federal rules
prohibiting citation of unpublished opinions, as well as the Ninth Circuit Local Rules
operating like California Rule 8.1115 (at issue in this case) forbidding such citation,
1

Cf. Perry v. Schwarzenegger, (9th Cir., Case No. 10-16696), Judge Reinhardt
order, dated December 2, 2010.
3
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evince a relationship between the judge(s) and an interested party such as to present a risk
that the judges’ impartiality might reasonably be questioned by the public.
IV.

MOTION I: TO DISQUALIFY JUDGE MICHAEL DALY HAWKINS
Pursuant to 28 U.S.C. § 455(a) Appellant KENNETH J. SCHMIER hereby moves

that Circuit Judge Michael Daly Hawkins of the Ninth Circuit Court of Appeals be
disqualified from this case due to a conflict of interest and the appearance of bias and
prejudice such that his impartiality might reasonably be questioned .
A.

Conflict of Interest, Appearance of Bias and Prejudice Apparent in
Judge Hawkins’ Statements.

A conflict of interest and appearance of bias and prejudice is apparent in Judge
Hawkins’ statements about proposed Federal Rule of Appellate Procedure (“FRAP”) 32.1
correcting the federal procedure which was the same as the California state procedure at
issue in this case. FRAP 32.1, adopted by the United States Supreme Court effective
December 1, 2006, removed all prohibitions against citation of unpublished federal
appellate decisions issued prospectively from January 1, 2007. California Rule of Court
8.1115, which Plaintiff Appellant seeks to invalidate in this litigation, however, maintains
similar prohibitions against citation of unpublished appellate decisions in California state
courts.
On January 22, 2004, Judge Hawkins wrote to the Honorable Samuel A. Alito, Jr.,
arguing against the proposed FRAP correction, as follows:
I join many of my Ninth Circuit colleagues in urging the Advisory
Committee to reject this proposed rule. The proposal will not ease the
workload of federal judges; it will make their professional lives
measurably more difficult. Nor will it sharpen the ability of counsel to
make informed arguments; rather, it will create a blizzard of confusion by
throwing up what my colleague Ted Goodwin quite accurately describes
as "hazards to navigation." Finally, as my colleague Willy Fletcher points

4
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out, it will prove harmful to poor and weak litigants who cannot bear the
expense of keeping up with the Tsunami of paperwork that will result
from the adoption of the proposed rule.
As H.L. Mencken once observed: "There is always an easy solution to
every human problem - neat, plausible, and wrong." This is one of those
"solutions."
(A true and correct copy of Judge Hawkins’ letter is attached hereto as Exhibit A,
and available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Appellate_Comments_2003/03
-AP-291.pdf.)
On another occasion, a question to and response from Judge Hawkins addressed
the same subject, as follows:
(Question by “How Appealing” blogger Howard J. Bashman)
The committee in charge of considering amendments to the Federal Rules
of Appellate Procedure is giving serious consideration to a rule that would
allow the citation of unpublished, non-precedential decisions in briefs filed
in all federal appellate courts. The Ninth Circuit appears to stand alone in
actively opposing that rule change. Where do you personally stand on this
issue, and do you think that the Ninth Circuit's opposition to the possible
rule change stems from the large size of the court and its inability to
ensure that its non-precedential decisions are adequately considered?
(Response by Judge Hawkins)
The purpose of an unpublished disposition is simply to inform the parties
to the appeal the basis for the decision reached. As such, they are
relatively useless as a guidepost for deciding future cases. There are,
however, instances in which citation to them may be helpful. When a party
asks a panel to consider publication of a decision, it can be helpful to
identify potentially conflicting unpublished decisions that could be cleared
up by publication. Similarly, a party seeking en banc review ought to be
able to demonstrate conflicts or confusion that might be out there. This is
essentially the rule in the Ninth Circuit and I think it has real promise in
clearing up any confusion that might impact the work of district,
magistrate or bankruptcy courts receiving the result of an appeal in
individual cases.
(A true and correct copy of the entire interview is attached hereto as Exhibit B,
and available at
http://howappealing.law.com/20q/2003_06_01_20q-appellateblog_archive.html.)

5
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Judge Hawkins Has an Interest and a Stake in Prohibiting Citation of
Unpublished Opinions.

A conflict of interest is also evident in the fact that the California rule being
challenged by this instant case, which prohibits citation of unpublished appellate
opinions, is consistent and parallels the Ninth Circuit Local Rules prohibiting citation of
pre-2007 unpublished opinions.

Ninth Circuit Local Rules 36.1-5 provide for the

continuation of the former prohibition of citation of unpublished opinions issued before
January 1, 2007.2 California Rule of Court 8.1115, which Plaintiff Appellant seeks to
invalidate in this litigation, does not allow citation, regardless of the decision date (either
before January 1, 2007, like the Ninth Circuit Local Rules 36.1-5, or after). Judge
Hawkins cannot sustain Appellant’s challenge to the California state rule without
necessarily condemning the local circuit rules of his own federal court If PlaintiffAppellant’s constitutional challenge to the California rule is sustained, then logically,
Ninth Circuit Local Rules 36.1-5 would be similarly rendered invalid.
C.

A Reasonable Man Would Find the Appearance of Conflict of
Interest, Bias and Prejudice So That Judge Hawkins’ Impartiality
Might Reasonably Questioned

It is respectfully submitted that a reasonable man might well conclude that it
appears Judge Hawkins may have made up his mind on this case before being assigned to
it. That the United States Supreme Court subsequently viewed it differently than Judge
Hawkins and adopted FRAP 32.1 does not remove the conflict, partly because Ninth
2

Federal Rule of Appellate Procedure (“FRAP”) 32.1 was adopted by the United
States Supreme Court effective December 1, 2006, the same time as the Ninth Circuit
adopted its revised Circuit Local Rules, including 36.1-5. They are analogous and
closely related. Under them, citation of unpublished appellate decisions issued before
2007 is forbidden, because FRAP 32.1 permitted each circuit court to decide for itself
whether or not to allow citation of pre-2007 opinions. Unlike most others, the Ninth
circuit continued to forbid their citation.
6
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Circuit Local Rules 36.1-5 implements the same objective as California Rule of Court
8.1115 to forbid citation. Moreover, Judge Hawkins’ own words plainly manifest clear
bias against allowing citation, and form a major basis of this motion. In response to
another question, Judge Hawkins stated:
My judicial philosophy is really pretty simple: people involved in the legal
process should be treated fairly and judges should decide cases on the
merits.
(http://howappealing.law.com/20q/2003_06_01_20q-appellateblog_archive.html)
Echoing Judge Hawkins’ words, Appellant seeks only to be treated fairly and have judges
who will decide this case on the merits, without any appearance of conflict of interest,
bias or prejudice.
V.

MOTION II: TO DISQUALIFY JUDGES N. RANDY SMITH AND PHILIP
MARTIN PRO
Pursuant to 28 U.S.C. § 455(a) Appellant KENNETH J. SCHMIER hereby moves

that Circuit Judges N. Randy Smith and Philip Martin Pro of the Ninth Circuit Court of
Appeals be disqualified from this case due to a conflict of interest and the appearance of
bias and prejudice such that their impartiality might reasonably be questioned. This is
based on the appearance of the likelihood that there has been exchange of notes, drafts,
ideas or the like and/or conferences between these two other panel members and/or their
staffs with Judge Hawkins and/or his staff, as is the practice. See the article “Please
Don’t Cite This,” by Ninth Circuit Court Judges Alex Kozinski and Stephen
Reinhardt, California Lawyer, June 2000, available at
http://www.nonpublication.com/don't%20cite%20this.htm. Judicial notice of the practice
is requested. The appearance of Judge Hawkins’ bias and prejudice, discussed above,
leads to the additional appearance of his having influenced all panel members, and to the

7
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conclusion that the impartiality of the other two members assigned to the panel might
reasonably be questioned.
VI.

MOTION III: TO DISQUALIFY ALL REGULAR AND SENIOR JUDGES
OF THE NINTH CIRCUIT COURT
Pursuant to 28 U.S.C. § 455(a) Appellant KENNETH J. SCHMIER hereby moves

that all regular and senior judges, about 47 in number, of the Ninth Circuit Court of
Appeals be disqualified from this case due to a conflict of interest and the appearance of
bias and prejudice such that their impartiality might reasonably be questioned.
A.

Ninth Circuit Local Rules Are the Basis of Conflict of Interest, Bias
and Prejudice of All the Ninth Circuit Judges and Raise Reasonable
Questions About the Impartiality of the Ninth Circuit Judges.

A conflict of interest and the appearance of bias and prejudice of all the judges are
based on the Ninth Circuit adopting, and using Ninth Circuit Local Rules 36.1-5, as well
as opposition of its members to FRAP 32.1. All the Ninth Circuit judges have a stake in
the preservation of their own rule.3

Being stakeholders, they are, in effect, defendant-

respondents too. For them to grant Plaintiff-Appellant the relief he seeks (to-wit:
invalidation of the California rule as a constitutional free speech, due process and/or
equal protection violation), they would necessarily invalidate their own circuit local rule.
3

Even those members who did not oppose FRAP 32.1 and who voted against its
Local Circuit Rule cognate(s) [i.e. 36.1-5] may feel institutional pressure to support a rule
established even when they initially voiced opposition, and thus be deprived of the
appearance of the requisite open mind. As the Clerk of the Court declined to provide the
location of or access to information about which judges voted to adopt the Local Circuit
Rules 36.1-5 effective December 1, 2006, and the identity of the three judges or the other
twelve members on the December 2006 Ninth Circuit Advisory Rules Committee, interalia, (declining to provide the “minutes and internal correspondence”), PlaintiffAppellant cannot be more specific about which judges opposed FRAP and supported
Ninth Circuit Local Rules 36.1-5. (See Letter from Molly C. Dwyer, Clerk of the Court,
November 17, 2010 in response to the request for information dated November 10, 2010,
both attached as Exhibit C.)

8
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Thus, logically, they cannot credibly maintain the appearance to the public of
impartiality. The case needs to be decided by judges from any of the majority of the 13
circuits who do not have such conflicting local circuit rules.
The federal disqualification statute, 28 U.S.C. § 455(a), provides that, “[a]ny
justice, judge, or magistrate judge of the United States shall disqualify himself in any
proceeding in which his impartiality might reasonably be questioned.”4 Because the
Ninth Circuit’s Local Rule 36-3 is analogous to California Rule of Court 8.1115,5 and
because a decision striking down California Rule of Court 8.1115 necessarily impugns
the Ninth Circuit’s own rule, the impartiality of the members of the Ninth Circuit is
reasonably questioned in this case, and the appearance of impartiality to the public cannot
be maintained.
B.

Opposition to Abrogation of No-Citation Rules Raises Reasonable
Question About Impartiality of Ninth Circuit Judges.

Many Ninth Circuit judges have previously publicly expressed their views of so
called no-citation rules; and appear to have actively encouraged others, in opposing
abrogation of the federal no-citation rule. Prior to the United States Supreme Court’s
adoption6 of FRAP 32.1, many judges of the Ninth Circuit provided their written

4

Cf. Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252 (2009), Justice Kennedy,
recusal can be effected even if not ordered by the disqualified judge in order to accord
due process and its appearance.
5

“Circuit rule 36-3, like California Rules of Court, rule 977 [renumbered rule
8.1115 in 2007], provides that dispositions other than opinions and orders designated for
publication are not precedent and may not be cited except as relevant to law of the case,
res judicata or collateral estoppel.” Schmier v. Supreme Court of California, 78
Cal.App.4th 703 (2000).
6

See, Legal Times, Judicial Conference Supports Citing Unpublished Opinions by
Tony Mauro, September 21, 2005, www.nonpublication.com/mauro921.htm:
9

Case: 09-17195 12/09/2010 Page: 15 of 84

ID: 7574011 DktEntry: 28

objections to the proposed new rule, most prominently Chief Judge Alex Kozinski. 7

“The policy-making body of the federal judiciary on Tuesday endorsed a sweeping rule
change that will allow lawyers to cite unpublished opinions in federal appeals courts
nationwide beginning in 2007.
The citation rule change, if ratified by the Supreme Court and untouched by Congress,
would end a practice that brought charges of a hidden, unaccountable system of justice
against some of the nation's largest and most important appellate courts. . . The 2nd, 7th,
9th and federal circuits ban citation of unpublished opinions outright, while six other
circuits discourage it.
Passage of the resolution by voice vote followed "a great deal of debate," said Judge
Carolyn Dineen King, chair of the executive committee, at a post-meeting news
conference.
The conference vote is something of a bouquet tossed to its likely next chairman, chief
justice nominee John Roberts Jr. As a private practitioner and then as a judge on the U.S.
Court of Appeals for the D.C. Circuit, Roberts served on the advisory committee that
recommended the new rule, 32.1. "A lawyer ought to be able to tell a court what it has
done," Roberts said at the April 2004 meeting at which the advisory committee first
endorsed the rule.
At his Senate Judiciary Committee confirmation hearings last week, Roberts said he was
in line to chair the advisory committee in October -- now unlikely, since as chief justice
he would chair the entire Judicial Conference. The conference's standing committee on
rules of practice and procedure approved the citation rule in June of this year.
"This is one of the things John Roberts took a personal interest in," said Mark Levy, who
heads the appellate advocacy group at Kilpatrick Stockton and was another member of
the advisory committee along with Roberts. "It will be a terrific change that will make the
process fairer and more transparent. . . ."
6

The Daily Journal reported: “. . .38 judges from the 9th Circuit wrote the Judicial
Conference’s Federal Advisory (“Alito”) Committee on Appellate Rules to oppose the
proposal, and 200 public defenders and private practitioners from the circuit also filed
letters of opposition…. Judge Alex Kozinski of the 9th Circuit has been among the
leading opponents of the rule. In a letter to the advisory committee, Kozinski argued that
unpublished dispositions tended to be thin on the facts and written in ‘loose, sloppy
language’. He said that, ‘because there’re about a zillion of them out there…they will
create a veritable amusement park for lawyers fond of playing games.’” (January 16,
2004 Kozinski letter, www.nonpublication.com/Kozinskiletter.pdf (pgs. 2-7, 21),
attached hereto as Exhibit D, where Judge Kozinski also referred to unpublished
opinions as “sausage” which was “not safe for human consumption” and indicated they
10
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Judge Hawkins, as quoted supra, acknowledged that he “… joined many of [his] Ninth
Circuit colleagues in urging the [national] Advisory Committee to reject the proposed
rule.” Indeed, Judge A. Wallace Tashima, reported that a “letter-writing campaign”
opposing the new FRAP 32.1 had sprung up amongst the Circuit Judges. 8 (See A.
Wallace Tashima, Letter to the Alito Committee re: Proposed Appellate Rule 32.1,
February 6, 2004, www.nonpublication.com/tashima.pdf, attached hereto as Exhibit F.)
The Alito Committee reporter, now U.S. District Judge (Minnesota) Patrick J. Schiltz,
noted that the letter writing campaign included requests to numerous private attorneys to
write letters of opposition.9 Because of this active opposition to federal reform of nocitation rules, the impartiality of the Ninth Circuit judges might reasonably be questioned.

often were not read by the judges whose signatures appear on them). Panel OKs Cites to
Unpublished U.S. Opinions, by Brent Kendall and Linda Rapattoni, Daily Journal,
September 21, 2005, www.nonpublication.com/rapattoni921.htm.
8

Some of 9th Circuit judges who wrote to oppose the proposal coordinated with a
Respondent herein, California Chief Justice Ronald George. See, George’s letter dated
February 13, 2004, page 5 showing: “cc: Hon. Alex Kozinski” (page 1 therein expressly
referred to Judge Kozinski’s letter, attached hereto as Exhibit E.)
The Daily Journal article then continued that George, who opposes the citing of
unpublished opinions and has fought attempts to change the state’s judicial rules to allow
the practice, had appointed a committee of lawyers and judges [California Supreme Court
Advisory Committee on Rules for Publication of Court of Appeal Opinions (“Werdegar
Committee”, chaired by Justice Kathryn Mickle Werdegar), appointed and charged by
George “…to study the criteria by which California judges’ decisions are published…”
www.courtinfo.ca.gov/courts/supreme/comm/documents/sc_report_12-7-06.pdf], Panel
OKs Cites to Unpublished U.S. Opinions, id, supra, cf.
www.nonpublication.com/huffman090508.pdf]
9

Schiltz wrote as follows in a Memorandum to the Advisory Committee on
Appellate Rules on March 18, 2004: [See: http://nonpublication.com/schiltz.pdf]:
“About 75 percent of all comments (pro and con) regarding Rule 32.1 — and about 80
percent of the comments opposing Rule 32.1 — came from judges, clerks, lawyers, and
others who work or formerly worked in the Ninth Circuit.1 It appears that many of the
11
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Collegiality of Judges and Influence of Chief Judge Raise Reasonable
Questions About Impartiality of All Ninth Circuit Judges.

As noted above, it is the practice of the Ninth Circuit to circulate opinions to all
judges before the opinion is finalized, see Please Don't Cite This, by Ninth Circuit Judges
Alex Kozinski and Stephen Reinhardt, supra. Therefore, even if a panel is selected from
judges that have not taken a public position on no-citation rules, the decision on this case
can be expected to be influenced, or even determined, by those that have taken public
positions. Indeed, it would appear that there may be significant influence on all Ninth
Circuit Court members from the Chief Judge.

commentators from outside of the Ninth Circuit were also former Ninth Circuit law
clerks or were inspired to write because of Ninth Circuit connections.
“[T]he vast majority of the comments on Rule 32.1 — about 90 percent — took the same
position: They opposed adopting the rule. Finally, the comments regarding Rule 32.1
were extremely repetitive. Many repeated — word-for-word — the same basic “talking
points” distributed by opponents of the rule,2 and many letters were identical or nearly
identical copies of each other.3
(1) These estimates are likely low, as some of those writing from outside of the
Ninth Circuit had Ninth Circuit connections that were not readily apparent. For
example, a check of law school websites revealed that almost all of the 21 law
professors who wrote to oppose Rule 32.1 had clerked for Ninth Circuit judges
(2) A copy of the most commonly incorporated “talking points” is attached to
Letter numbered 03-AP-025 found at
ww.secretjustice.org/public_comments_re_frap_32.1.hmt.
(3) For example, 9 of the 10 private practitioners from Florida who opposed Rule
32.1 sent essentially identical letters — and their letters were essentially identical
to a letter sent previously by a Ninth Circuit attorney (See: Letter numbered 03AP-234 found at www.secretjustice.org/public_comments_re_frap_32.1.hmt.)
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On April 14, 2010, Chief Judge Kozinski, a “leading opponent” 10 of the federal
rule changes, participated with California Court of Appeal Judge Mark Simons in “A
Great Debate: The Right to Cite Unpublished Appeal Decisions” moderated by former
California Supreme Court Justice, Professor Joseph Grodin, at U.C. Hastings College of
the Law. Chief Judge Kozinski spoke on behalf of maintaining the prohibition against
citing unpublished opinions. 11
The collegial members of the Ninth Circuit are too close to this issue, with too
many of their own observations about the necessity of no-citation rules to the operation of
the Ninth Circuit to render objective judgment in this case.12 The impartiality of the Ninth
Circuit judges in this case is reasonably questioned.

10

See Tony Mauro, Judicial Conference Group Backs Citing of Unpublished
Opinions, Legal Times, April 15, 2004, www.http://nonpublication.com/USJudConf.htm.
11

Chief Judge Kozinski’s opposition to citation was vigorous. He said that if the
prohibitions on citation were abolished, the judges have other ‘tricks up their sleeves’ (as
ways to discourage use of unpublished opinions). However, addressing the finding (in
the Report of the Werdegar Committee, supra, p. 41, see also Graph 21) that “…fiftyeight percent of the justices stated that they have relied on unpublished opinions when
drafting opinions…” (despite their prohibition), Chief Judge Kozinski declared that if so,
then the unpublished opinions have to be citable. See,
http://www.uchastings.edu/event/2010/04/rite-to-cite.html; other records at UC Hastings
Media Services, 415-565-4609.
12

The potential for such bias became obvious in the California court system in
Schmier v. Supreme Court, 78 Cal. App. 4th 703 (2000), where the following recitation
of facts was made by the appellate judges of their own “knowledge,” not in the record nor
even briefed by any party’s attorney. No opportunity was given for refutation or
alternatives. Moreover, all of this recital was irrelevant to citation. It is clear that the
Court was not judging, but arguing on its own behalf:
Appellant either misunderstands or ignores the realities of the intermediate
appellate process. If Appellant's view prevailed, the Court of Appeal would be
required to publish all Wende opinions. As every criminal lawyer knows, a Wende
case is one in which appellate counsel in a criminal appeal advises the court that
no arguable appellate issues can be found, thereby invoking the obligation of the
13
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Precedent for Procedure to Effect Requested Recusal in Schmier v.
United States Court of Appeals.

There is clear precedent for the procedure to effect the requested recusal. In
[Michael] Schmier v. United States Court of Appeals for Ninth Circuit, 279 F.3d 817, 825
(9th Cir. 2002), a case seeking injunction against application of the Ninth Circuit Court of
Appeal’s Rule 36-3, the entire13 Ninth Circuit Court of Appeals recused itself.14
Plaintiff-Appellant brings these motions because the interests of Judge Hawkins, Judges
Smith and Pro, as well as all members of the Ninth Circuit Court are equally adverse to
Plaintiff-Appellant’s claim here as they were to the claims of his brother in Schmier. This
is so even though neither Judge Hawkins, nor any Ninth Circuit member, is a named
defendant-respondent. See discussion at pages 4-6, supra, and Preston v. United States,
supra.

Court of Appeal to conduct an independent review of the record. . . Our typical
opinions in such cases add nothing to the body of stare decisis, and if published
would merely clutter overcrowded library shelves and databases with information
utterly useless to anyone other than the actual litigants therein and complicate the
search for meaningful precedent. Appellant fails to explain how or why such
opinions contribute to the corpus juris.
13

All members of the entire Ninth Circuit court were recused, and the “rule of
necessity” was neither invoked, nor applied, and is urged not to be applied here for the
reasons discussed herein, cf. United States v. Will, 449 U.S. 200, 213-217, 101 S.Ct. 471,
479-482 (1980), Ignacio v. Judges of the U.S. Court of Appeals for the Ninth Circuit, 453
F3d 1160, 1164-1165, (9th Cir. 2006).
14

All members of the Ninth Circuit having recused themselves from this case, all
the Judges on this panel were sitting by designation: Paul R. Michel, Circuit Judge for the
United States Court of Appeals for the Federal Circuit; Daniel M. Friedman, Senior
Circuit Judge for the United States Court of Appeals for the Federal Circuit; and Norman
C. Roettger, Jr., Senior District Judge for the United States District Court for the
Southern District of Florida. Schmier v. United States Court of Appeals for Ninth Circuit,
279 F.3d 817, 819, note ** (9th Cir. 2002).

14
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Judge Hawkins has a stake in the outcome of the case, partly shown by his above
discussed writings. He and all the other judges of the Ninth Circuit are plainly
stakeholders in the outcome of the case, partly shown by the discussion of their local rule
against citation of unpublished opinions. As the judges have a stake, the same recusal,
disqualification, designation and reassignment as in Schmier are necessary to eliminate
the reasonable questions about impartiality.
E.

Precedent for Procedure to Effect Requested Recusal in the
Treatment of the 2008-2009 Misconduct Complaint Against Chief
Judge Alex Kozinski.

As Chief Judge Scirica of the Third Circuit wrote:
“The Judicial Council of the Ninth Circuit asked the Chief Justice of the
United States to transfer the identified Complaint to the judicial council of
another circuit pursuant to Rule 26. On June 16, 2008, the Chief Justice
granted the request and selected the Judicial Council of the Third Circuit
to exercise jurisdiction over the Complaint. See Rule 26.”
(Chief Judge Anthony J. Scirica, In Re: Complaint Of Judicial Misconduct,
Original Proceedings Under 28 USC §351, Memorandum Opinion, Judicial Council of
the Third Circuit, J.C. No. 03-08-900050 (Filed June 5, 2009), pgs. 1 & 3, Transferred
From Judicial Council Of The Ninth Circuit (J.C. No. 09-08-90035).
The members of the Ninth Circuit are equally adverse to Plaintiff-Appellant’s
claim as they were to the claims against Chief Judge Kozinski. As Judge Hawkins and the
other Ninth Circuit judges are stakeholders, with an avowed interest in seeing that their
local circuit rule is not invalidated, the same recusal, disqualification, designation and
reassignment as was applied by the Ninth Circuit, the Chief Justice of the United States
and the Third Circuit in the Kozinski matter are necessary in this case to eliminate the
question of impartiality. The rules related to disqualification, infra, apply not just to

15
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cases where a court or its judges are parties, named or otherwise, but to any proceeding in
which impartiality might reasonably be questioned.

F.

Appellant Requests Determination of Appeal by Judges from Circuits
Without Local Rules Prohibiting Citation of Unpublished Opinions

Judges should come to this matter with no preconceived idea of the need for nocitation rules so that they can fairly consider and balance Plaintiff-Appellant's
constitutional rights, as well as alternatives to no-citation rules, against any justifications
offered by Respondents. Accordingly and with all due deference, Appellant separately
moves that Judge Hawkins, Judge Smith and Judge Pro, and all the judges of the Ninth
Circuit be recused and disqualified, and prays that, as in Schmier v. United States Court

of Appeals for the Ninth Circuit, supra, this matter be determined by judges from
appellate circuits that operate without a no-citation rule.

Respectfully Submitted,
THE AFTERGOOD LAW FIRM

By:

-----.-,

AARON D. AFTERGOOD,
Attorneys for Appellant.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

4Sj

"'i

MICHAEL DALY HAWKINS

(602) 322-7310

UNITEd STATES CIRCUIT JudqE

FAx: 322,7319

January 22, 2004

The Honorable Samuel A. Alito, Jr.
United States Court of Appeals
for the Third Circuit
357 United States Courthouse
P.O. Box 999
Newark, New Jersey 07101-0999
Re: Proposed Federal Rule of Appellate Procedure 32.1
Dear Judge Alito:
I join many of my Ninth Circuit colleagues in urging the Advisory Committee
to reject this proposed rule. The proposal will not ease the workload of federal
judges; it will make their professional lives measurably more difficult. Nor will it
sharpen the ability of counsel to make informed arguments; rather, it will create a
blizzard of confusion by throwing up what my colleague Ted Goodwin quite
accurately describes as "hazards to navigation." Finally, as my colleague Willy
Fletcher points out, it will prove harmful to poor and weak litigants who cannot bear
the expense of keeping up with the Tsunami of paperwork that will result from the
adoption of the proposed rule.
As H.L. Mencken once observed: "There is always an easy solution to every
human problem - neat, plausible, and wrong." This is one of those "solutions."
Sincerely,

Michael Daly Hawkins

401 WEST WAShiNqTON STREET, SUITE 510

*

SPC 47

* PhOENiX, ARIZONA 85003-2151
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From the Law.com Newswire:

Monday, June 02, 2003

Access the original
"How Appealing" site

2010 Law Firm Billing Survey

Posted 12:01 AM by Howard Bashman

"20 Questions" for:

Legal Jobs Decline for Second
Straight Month

20 Questions for Circuit Judge Michael Daly Hawkins of
the U.S. Court of Appeals for the Ninth Circuit: "How
Appealing" is very pleased that Circuit Judge Michael Daly
Hawkins of the U.S. Court of Appeals for the Ninth Circuit
has agreed to participate in this Web log's recurring monthly
feature, "20 Questions for the Appellate Judge."
Judge Haw kins joined the Ninth Circuit in September 1994 at
the age of 49. He attended both college and law school at
Arizona State University. After law school, he joined the
United States Marine Corps. Thereafter, following a brief stint
in private practice, he was confirmed as United States
Attorney for the District of Arizona while in his early thirties,
making him the youngest U.S. Attorney then serving in the
Nation. After working as U.S. Attorney from 1977 to 1980, he
returned to private practice, where he remained until he
joined the Ninth Circuit in 1994. Judge Hawkins has his
chambers in Phoenix, Arizona, and the Ninth Circuit has its
headquarters in San Francisco.
Questions appear below in italics, and Judge Hawkins's
responses follow in plain text.
1. What are your most favorite and least favorite aspects of
being a federal appellate judge?
Favorites would start w ith my judicial assistants Vangie
Valdez and Laura Ferguson and my permanent clerk, Julia
Rasnake Morse, who keep me on task and out of harm's
way. The two rotating law clerks -- currently Kate Kelly
(Virginia) and Colleen Kennedy (Yale) -- are a w onderful part
of the experience. This job is unique in allow ing continuing
contact with the best and brightest minds coming out of the
nation's law schools. The rotating clerks spend one year in
chambers, but become part of your extended family for the
rest of their lives. I really enjoy my fellow judges. They are a
terrific group -- high achievers, intellectually curious and just
dow nright interesting people. The Ninth Circuit also has the
best clerk in the world in Cathy Catterson. She has
assembled a talented and diverse staff that astounds me
with the quality and quantity of work they are able to
produce. Least favorite? E-mail. We must have it to survive in
the tsunami of paperw ork that assaults us each day, but it is
a great time eater and can, if you let it, erode collegiality with
the temptation to respond too quickly.
2. Identify the one federal or state court judge, living or dead,
whom you admire the most and explain why.
I would identify two: former Ninth Circuit Judge Thomas Tang
and former Arizona Supreme Court Justice Evo DeConcini. I
followed Tom Tang on this court when he took senior status.
He was the soul of decency and a model of civility. Son of a
pioneer Arizona family, Judge Tang was the first AsianAmerican President of the State Bar of Arizona. As a state
court judge, he faced a difficult decision involving tw o
juvenile defendants who were involved in an incident which
tragically took the life of another young person. Judge Tang
decided not to try the pair as adults. The decision was loudly
criticized in the press and ultimately led to Judge Tang's
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criticized in the press and ultimately led to Judge Tang's
defeat at the polls (we elected state court judges in those
days). He never wavered, never apologized and never held a
grudge for what happened. As a young lawyer, Tom Tang
clerked for Justice Evo DeConcini on the Arizona Supreme
Court. Anyone w ho spent any time around Judge DeConcini
(what everyone called him, even after he left the bench) for
any period of time could learn a great deal about civility and
decency, even someone possessed of Tom Tang's natural
grace. Evo's son Dennis DeConcini, a prosecutor in Tucson
when I met him, became a three-term United States Senator.
The new U.S. Courthouse in Tucson bears Evo DeConcini's
name. If I were able to carry myself with half the grace and
dignity of a Tom Tang or Evo DeConcini, I would be quite
content.

Div. 3)
Tenth C ircuit Judge P a ul
J. Ke lly, Jr.
Seve nth C ircuit Judge
Fra nk H. Ea ste rbro ok
Wisconsin C hie f Justice
Shirley S. Abra ha m so n
Seve nth C ircuit Judge
Dia ne S. Syke s
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3. How did you come to President Clinton's attention as a
potential nominee to serve on the Ninth Circuit, and do you
have positive, negative, or mixed memories of the confirmation
process that followed your nomination?
Your last question provides a nice transition. Senator Dennis
DeConcini recommended me to the White House shortly after
Judge Tang took senior status. There was some initial
discussions about w hether to keep the seat in Arizona. Once
that resolved itself, my name went over the President along
with tw o others from Arizona. Once the President identified
me as the intended nominee, I w as interview ed by Deputy
White House Counsel Vicky Radd (now Rollins) and Assistant
Attorney General Eleanor Dean Acheson, among others. The
first question was about w here I grew up and I responded
by asking if anyone remembered The Eagles' song "Take It
Easy." (See Question No. 20). The nomination process could
not have gone more smoothly: I was nominated in July 1994,
had a confirmation hearing that August and was confirmed a
few weeks later in September. I was treated very well by
everyone in the process, including Senator Orrin Hatch, the
ranking Republican on the Judiciary Committee at the time
and Senator John McCain from Arizona.
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4. Two of your colleagues on the Ninth Circuit -- Diarm uid F.
O'Scannlain and Andrew J. Kleinfeld -- have previously
answered "20 questions" here, and each explained the reasons
why he favors splitting the Ninth Circuit into two (or perhaps
three) smaller circuits. You are on the record as opposing a
division of the Ninth Circuit. Why do you hold that view, and
how do you respond to the reasons favoring a split that Judges
O'Scannlain and Kleinfeld have raised?

ACSBlo g

The first thing to remember about the Ninth Circuit is that it is
much more than the Court of Appeals. It also consists of 160
district judges, 69 bankruptcy judges, 105 magistrate judges
and all of them play extremely important roles in the
administration of justice in the W est. Divide the Circuit and
you take away the ability to make use of excess resources in
one part of the circuit when another part is in need. W hen
Montana w as down to one district judge, district and circuit
judges traveled there to help out. When Arizona w as
drowning in drug and immigration cases, judges from
Washington and Alaska pitched in.

The Buck Stops He re

On the general subject of whether there should be a division
of the Ninth Circuit, I see three schools of thought: There are
those, like Judges O'Scannlain and Kleinfeld, who believe
that there should be a split. There are those who say "If it
ain't broke, don't fix it." There are also those to subscribe to
what I call Wake's corollary, which is "If it's too hard to fix,
leave it broken."ï¿½ My guess is that some combination of
the last tw o represents the current majority of our judges.

Ex P arte

For me, the case has simply not been made for the need to
split the Circuit. Splitting w ill not cure delay, it w ill enhance it.
It w ill not lessen the influence of California, it will increase it.
At the end of the day, we all recognize that this is a question
that will be decided by Congress. One would hope that the
decision w ould take into account the view s of our judges. As
I understand it, that is what happened w hen the 5th Circuit
eventually split into the current 5th and 11th Circuits and
when the 8th Circuit w as divided, creating the 10th Circuit.
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The problem of growing caseloads is very real. While w e
might all dream about being on a court w ith 10 to 15 judges
we agree with all the time, that is unlikely to happen. All the
projections tell us that if caseloads continue to grow in the
way they have in the past and circuit judgeships are created
to meet the caseload demand -- most if not all of the circuits
will grow beyond w hat has been identified as the ideal size
for a circuit (12-15 judges). If circuits w ere divided each time
that number were reached, w e could have something like 45
circuits by the year 2030. I just don't think that the "Circuit of
South Florida" or the "Circuit of Southern California" makes
any sense. To me, the answer for now is to keep the
vacancies filled and create more judgeships when and where
needed.
5. The Judicial Conference of the United States has recently
asked Congress to authorize seven more active judges to serve
on the Ninth Circuit, which would give your court a total of
thirtyï¿½five authorized active judgeships. Would a Ninth Circuit
with thirtyï¿½five active judges cause you to favor a split of the
circuit? If not, is there some size, either in total number of
judges or in caseload, or some other threshold that if reached
would cause you to favor splitting the court into two or more
circuits?
The judges of this court are realistic and sophisticated folks.
When the Circuit reaches a size where its business cannot
be effectively managed -- a point I do not think we have
reached -- we w ill consult the rest of the Article III family in
the Circuit and approach Congress with a sensible plan of
division. As mentioned earlier, that is w hat happened when
the 10th and 11th Circuits were created.
The conventional w isdom is that size can destroy civility. I
have a good friend who served on a state supreme court.
Serving w ith the same judges every day, he got to the point
where he knew what they w ould say or w rite before they
opened their mouths or put a pen to paper. I had lunch w ith
him one day and told him how the Ninth Circuit randomly
rotated judges for sittings. His response: "I would kill to be
on a court like that." There is a civility built into a large court.
In a typical year, I w ill sit with 16 other judges and rarely
with any repeats. There is sense to the old saw that
familiarity breeds contempt -- and also to the one that
distance can make the heart grow fonder. I think the Ninth
Circuit has achieved a good balance to gain the best of both.
6. Lastly on this issue, if the Ninth Circuit is divided, what
should be done with the State of Arizona, and why? And what is
your reaction to proposals that would make Arizona part of the
U.S. Court of Appeals for the Tenth Circuit?
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Reasonable minds can differ on the general question of
whether to split the Ninth Circuit. The real problem appears
when one tries to come up w ith a sensible w ay to accomplish
a split -- hence the Wake corollary. Nothing shows that
better than some of the configurations that have been
suggested. Putting Arizona in the Tenth Circuit would appear
on any short list of the worst of those suggestions. It would,
in my judgment, work an unmitigated disaster for Arizona
litigants, subjecting them to a new and unfamiliar body of
law . Whether we may like it or not -- and I w ill confess that
having California in your Circuit is sometimes like having an
older brother or sister who is a rock star -- Arizona's
commercial and legal ties are to California. Pull any volume of
the Arizona Revised Statutes off the shelf and look at the
source of a particular Arizona statute; more often than not, it
is California. The majority of statesï¿½ in the Ninth Circuit,
like Arizona, are community property states. The Tenth Circuit
has only one (New Mexico). Arizona, Nevada and California
all border the Colorado River and its w ater, governed by
different policies and law hammered out over a century of
battle and compromise, is our life blood.

Am ygda la

At no time in American history has one state has been pulled
out of one circuit and placed in another and the Arizona
law yers I talk to do not w ant our state to be the first. I have
nothing but respect for the Judges of the Tenth Circuit, but I
don't think they want us any more than w e w ant them.
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Forced to identify a particular division of the Ninth Circuit, my
candidate would be the same as the one you earlier
suggested: leave Arizona, California, Nevada, Haw aii & the
Pacific Islands Territories (Guam & the Marianas) in the Ninth
and put the remaining states (Oregon, Washington, Idaho,
Montana & Alaska) in a new 12th Circuit.
Geographically logical as this proposal might seem, it would
instantly create a real disparity in caseloads. According to the
latest figures, the national average of cases terminated each
year per circuit judge is 485. That figure for the Ninth Circuit
is currently 492. This proposal w ould create a new 12th
Circuit with 164 cases per judge, w hile the 9th Circuit would
be burdened by a caseload of 692 cases per judge. Given
the current pace of judicial confirmations, it is no answ er to
suggest that Congress can simply create new judgeships.
Even if it could and would, just to bring the 9th Circuit down
to the national average w ould require an additional 8 judges
-- once filled, these additional judgeships would mean the
9th Circuit, even after being divided, would have 21 judges.
Assume that Nevada and Arizona continue to grow at their
current rate -- and they are among the fastest growing
states in the nation -- certainly the caseload will grow , as will
the need for more judges. Does this mean there w ill be a
need to divide the 9th once again in a few years? You get
the picture.
7. You have served on a number of eleven-judge en banc panels
where the result has been determined by a 6-5 vote. In such
instances, do you ever wonder whether the same outcome
would have been reached if all of the Ninth Circuit's active
judges had participated in the matter? And are there any
changes to the Ninth Circuit's en banc procedures that you
believe would make the court's en banc process work better?
The first thing to understand about our en banc process is
that every active judge participates in the process of
deciding w hether a three-judge panel decision should
receive en banc review . They send or receive memoranda
arguing the pros and cons and, unless recused, cast a vote
on whether a case should go en banc. We have judges w ho
come w ith a wide variety of experiences and viewpoints. As a
result, it is very difficult for a controversial case to slip under
the radar screen. And when en banc votes fail, you often see
dissents like Judge Kozinskiï¿½s in Suzuki Motors v.
Consumers Union of the U.S., Inc., ___ F.3d ___, 2003 WL
21137731 (9th Cir. 2003).
Where our practice differs from that of other circuits is that all
of our active judges do not sit on the en banc court. As
authorized by Congress, our en banc court consists of the
Chief Judge and ten other Ninth Circuit Judges draw n at
random. The rules provide that if a judge is not drawn three
times consecutively, that judge is automatically "drawn" for
the next court.
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While it is statistically possible for six judges to embrace a
position at odds with the remainder of the court (game
theorists call this "the tyranny of the minority"), there is a
safeguard: any judge can request review by the full court. If
a majority of the active judges agree, the case is then
review ed by all of our active judges (26 as w e speak).

cut o n the bias

A few years ago, I served on a committee that studied our
en banc process. I went into it thinking that we should
consider expanding the number of judges from 11 to 13 or
even 15 judges. The committee consulted some of the
brightest statisticians and game theorists at some of the
leading universities. W e told them we were particularly
concerned about the possibility of "the tyranny of the
minority" and wanted to know if expanding the en banc court
would reduce the statistical probability of that happening. In
a response demonstrating that fact can sometimes defy
expectation, these experts told us that the "tyranny" had a
very small probability of occurring and expanding the en banc
court by 2 or 4 judges would not reduce that probability in
anything but a very marginal way.
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8. Some may believe that the Ninth Circuit is unfairly maligned
in the popular press, especially when the press reports on the
latest U.S. Supreme Court reversal or the latest Ninth Circuit
ruling to provoke a public outcry of one sort or another. What
are your views on the press coverage that the Ninth Circuit has
been receiving, and would you characterize the coverage,
generally speaking, as fair or unfair?
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Article III courts are prime targets for criticism and I see that
as a fair trade-off for the life tenure we enjoy. Because it is
unrealistic to expect that every reporter is going to be Linda
Greenhouse of The New York Times or Nina Totenberg of
National Public Radio, there w ill alw ays be some coverage
that might be felt to be lacking in some respect. But that is
part of the territory. After the 2001-02 Supreme Court term,
when the Ninth Circuit's reversal rate was 76 percent
(average was 75 percent and four Circuits had 100 percent
reversal rates), a San Francisco newspaper had this
headline: "Ninth Circuit Reversal Rate Plunges to Near
Normal." (I am actually quite fond of that headline). I have no
complaints about the w ay the media covers us and find the
vast majority of reporters fair-minded people doing what is a
very difficult job: trying to distill often quite complex issues
into reporting for a general audience.

e xplode dlibrary.info

9. What, if anything, does the reversal rate that a particular
federal appellate court or federal appellate judge has experienced
at the hands of the U.S. Supreme Court reflect about that
federal appellate court or federal appellate judge? Also, the U.S.
Supreme Court has considered a number of cases in which you
have written an opinion, either for your court, or concurring or
dissenting. Which ruling by the U.S. Supreme Court in any one
of those cases surprised you the most?

Geo rge 's Em plo ym ent Bla wg

I attended a Ninth Circuit Judicial Conference in the mid1980s as a lawyer delegate. During one of the sessions,
then Associate (now Chief) Justice Rehnquist was asked
about the Ninth Circuit's reversal rate. Here is the sense of
what he said in response: First of all, the Supreme Court
does not ordinarily take cases to affirm the result in the
appellate court. Second, the appellate court is obligated to
apply the extant law -- even if it feels the Supreme Court
might rule differently if and w hen it addresses the issue.
Justice Rehnquist then said: "Those tw o factors would
explain a reversal rate of about 75 percent -- anything above
that can only be explained by the Ninth Circuit's inability to
turn down a hard luck story." While what the Chief Justice
described as "hard luck" others might characterize as
injustice, certainly his first tw o observations are correct.
Finally, it cannot be ignored that judges are often (but not
alw ays) something of a mirror of the President w ho
appointed them. Although this is changing, the Ninth Circuit
currently has a majority of judges appointed by Democratic
Presidents w hile the Justices of the Supreme Court have
largely been appointed by Republican Presidents. It should
not be surprising that we see some things differently, but as
members of an institution described in the Constitution as
"such inferior courts," we are ever mindful that the Supreme
Court has the last w ord.
10. Where would you locate yourself on the wide spectrum of
ideological and political viewpoints represented by the judges
currently serving on the Ninth Circuit?
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I think you w ould really have to ask someone else this
question to get an objective answer. I think of myself as
being entirely moderate in all things, but others might say
otherw ise. My judicial philosophy is really pretty simple:
people involved in the legal process should be treated fairly
and judges should decide cases on the merits.

Jewish Buddha

The ideological face of the Ninth Circuit is a w ork in progress.
When I arrived on the scene in 1994, the court had ten
vacancies. Since that time, seventeen new judges have been
appointed. Every one of them is a unique individual. The
appointees of former President Carter are different from the
appointees of former Presidents Reagan and Bush, and the
Clinton appointees different from one to another and the
appointees of this President will make their own mark over
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11. You were the first of fourteen nominees that President Bill
Clinton placed onto the Ninth Circuit. One of your colleagues,
Circuit Judge Stephen Reinhardt, has been quoted as
saying that President Clinton, by failing to nominate only liberal
judges, squandered the opportunity to reverse the
conservatism that the Reagan revolution brought to the federal
judiciary. Do you concur in Judge Reinhardtï¿½s criticism of
President Clinton in this respect, and why or why not?
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My first response is a practical one. For six of the eight years
of presidency, President Clinton faced a Senate controlled by
the opposing political party. By definition, that makes the
confirmation process different. Each administration
approaches the nomination of judges in its own way, and the
confirmation process w ill often have a great deal to do w ith
what a President w ants to accomplish through judicial
appointments. History shows that when the White House
and the U.S. Senate are in the hands of the same party,
nominees are often readily confirmed.

LawSite s

Of the judges nominated by President Clinton to the Ninth
Circuit, I alone sailed on such smooth seas. All 13 others
went through a confirmation process w here the opposition
party w as in charge of the Judiciary Committee. That had an
impact then just as it did during the first two years of the
current administration. My colleague Richard Paez, for
example, waited more than four years to be confirmed and
one of the current nominees has been waiting almost two
years.

Life , La w, Libido

12. What qualities do you look for in deciding whom to hire as a
law clerk, and are there any sorts of candidates you wish were
applying but haven't been. Also, are you adhering to the "Law
Clerk Hiring Plan" that supposedly has the overwhelming
support of federal appellate judges, and why or why not?
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I look for bright, energetic people w ho are full of life; people
with w ide-ranging interests, who love to read and are
fascinated by the endless stream of life stories that appear
through the cases we see, people who enjoy the outdoors,
good food, good books & movies and, of course, baseball.
Clerks report back to law schools about their experience and
that may explain why I have had so many clerks from East
Coast law schools (Yale, Harvard, Columbia, NYU, Virginia). I
would like to see more applicants from law schools in the
West and perhaps this column w ill help in that regard.
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I am a supporter of the Law Clerk Hiring Plan and look
forw ard to interview ing people w ith tw o full years of law
school completed. The judges w ho came up with this idea
(Judge Harry Edwards of the D.C. Circuit and Judge Edward
Becker of the 3rd Circuit) deserve a standing ovation.
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13. The committee in charge of considering amendments to the
Federal Rules of Appellate Procedure is giving serious
consideration to a rule that would allow the citation of
unpublished, non-precedential decisions in briefs filed in all
federal appellate courts. The Ninth Circuit appears to stand
alone in actively opposing that rule change. Where do you
personally stand on this issue, and do you think that the Ninth
Circuit's opposition to the possible rule change stems from the
large size of the court and its inability to ensure that its nonprecedential decisions are adequately considered?

Nata lie Sole nt

The purpose of an unpublished disposition is simply to inform
the parties to the appeal the basis for the decision reached.
As such, they are relatively useless as a guidepost for
deciding future cases. There are, however, instances in
which citation to them may be helpful. When a party asks a
panel to consider publication of a decision, it can be helpful
to identify potentially conflicting unpublished decisions that
could be cleared up by publication. Similarly, a party seeking
en banc review ought to be able to demonstrate conflicts or
confusion that might be out there. This is essentially the rule
in the Ninth Circuit and I think it has real promise in clearing
up any confusion that might impact the w ork of district,
magistrate or bankruptcy courts receiving the result of an
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14. Is the salary paid to federal appellate judges too low, and if
your answer is "yes," what should the salary be or, perhaps
less controversially, how would one determine what the proper
salary should be?

O sca r Jr. W a s Here

Ideally, the goal should be to attract the best lawyers to the
Article III bench and to avoid the loss of that talent because
of economic pressures.5 Increasing salaries is a very
important part of that process. Members of the recentlycreated Accounting Oversight Board are to be paid $450,000
per year -- a lot of money by any measure, but reflective, one
would think, of Congress' considered judgment that such a
salary was necessary to attract the best available
accountancy talent. Certainly Article III judges, including the
Chief Justice of the United States -- the head of a coordinate
branch of government -- should merit that same
consideration. My own law clerks -- young lawyers who have
never tried a case or even taken a deposition -- often go to
jobs that pay them more than the salary of circuit judges.

O xBlog

The good news is that people are hard at work on the
problem. The Chief Justice has spoken eloquently on this
subject,6 the report of the Volcker Commission helped, and
the tireless efforts of colleagues like Circuit Judges Grady
Jolly, Deanell Tacha and John Walker on behalf of the Federal
Judges Association have contributed mightily. The President's
recent announcement of support for a pay increase is truly
welcome. Legislation co-sponsored by Senators Hatch and
Leahy recently passed out of the Senate Judiciary Committee
to accomplish that goal. I understand a companion House bill
has also been introduced.

P ho toDude .com

15. Of the many opinions that you have written since joining
the Ninth Circuit in 1994, what single opinion -- unanimous,
majority, concurring, dissenting, or other -- do you find to be
the most memorable?
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In this job, your memory tends to be about 6 months long.
Also, a case thought to be important 6 or 8 years ago, might
not seem so important now. A judge's job is to resolve the
case in front of you fairly and appropriately. When a case not
only accomplishes that purpose but also has at least the
potential for making the system work better, it is an added
bonus. On that criteria, I identify the following two cases
decided in the last year.
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I was gratified by the response of the Chief Counsel of the
Internal Revenue Service following the opinion in Dixon v .
IRS, 316 F.3d 1041 (9th Cir. 2003), in which the IRS w as
taken to task for the actions of two of its law yers leading up
to and in a Tax Court trial. Rather than whine or complain, he
acknow ledged that the panel got it right and stated publicly
that corrective actions would be taken.

R effe re nce

United States v . Leonti, 326 F.3d 1111 (9th Cir. 2003)
establishes that the sentencing process in w hich something
like 85% of federal cases are resolved is, for Sixth
Amendment purposes, a critical stage where there is a right
to competent counsel in not only negotiating the plea, but
also in working with the government to insure favorable
treatment when sentencing occurs.

The Rittenhouse R evie w

16. How do you define the term "judicial activism," and is it ever
proper for a federal appellate judge to consider his or her
personal preference as to the outcome of a case (other than the
preference to decide the case correctly in accordance with the
law) in deciding how to rule?

Sara h Eve Kelly

H.L. Mencken once defined an alcoholic as "someone you
don't like who drinks as much as you do." All too often
"activist" is used to define a judge who w rites an opinion
with w hich you disagree. The Warren Court was considered
quite active in the civil rights and civil liberties fields, but
there w as little if any criticism from the Left about that Court
being too "active." The current Supreme Court is quite
"active" in overturning Congressional legislation,7 but very
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little "activism" criticism emanates from the Right. Perhaps
activism, like beauty, is in the eye of the beholder.
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Eight out of ten appeals I see w ould be decided the same
way by any three judges of our court. The remainder often
involve policy choices as to w hich reasonable minds could
(and often do) differ. For a case where I thought the majority
was being overly active, see my dissent in Thom as v .
Anchorage Equal Rights Comm ., 165 F.3d 692, 718-727
(9th Cir. 1999).8
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17. President Jimmy Carter nominated you, and the U.S. Senate
confirmed you, to be U.S. Attorney for the District of Arizona
when you were quite young. How did that nomination come
about?
I worked on a U.S. Senate campaign in 1976 for Dennis
DeConcini, whose family I had know n and admired for many
years (See Questions 2 & 3). When he was elected, the
Senator asked me if I wanted to be considered for the job. I
remember being interview ed at the Justice Department by
then Associate Attorney General Mike Egan and him saying
something like: "My God, youï¿½re only 31!" It w as a dream
job. I had tw o of the greatest bosses anyone could ask for,
Attorneys General Griffin Bell and Benjamin Civiletti. Most of
all, I w orked with some truly outstanding Assistant U.S.
Attorneys, individuals deeply dedicated to public service in
the highest sense. Some measure of this is that in an office
of about 40 lawyers, 16 have gone on to become judges, six
to positions on the federal bench. Several others w ent on to
successful careers in private practice and a number made
public service their career.
18. Phoenix, Arizona is home to a brand new federal
courthouse, known as the Sandra Day O'Connor U.S.
Courthouse. I'm told that some people absolutely lov e it,
while others don't. What's your opinion of the new building, and
have you moved your office there yet? Also, what's the current
status of the pesky technical problem s that have been
plaguing the building since it opened?
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We moved into the O'Connor Courthouse about three years
ago. I think anyone who appreciates modern architecture
would be attracted to any building designed by Richard Meier
(designer of the Getty Museum in Los Angeles). The sight
lines are stunning and its openness quite appealing.
Whether it made sense to put an essentially all-glass and
steel building in the middle of the desert is a question above
my pay grade. Our workspace is comfortable and spacious
and the GSA building managers and District Court personnel
are a joy to w ork w ith. I leave all the technical problems in
their very able hands.
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19. For a little while, you had the only opinion on Westlaw's
federal or state court databases to explain the game known as
"Dizzy Izzy." Recently that decision of yours, which had set
aside a defendant's criminal conviction, was withdrawn, and a
new decision issued in its place that affirmed the criminal
conviction under review. The new decision omits any mention of
"Dizzy Izzy." Is there any hope that you might once again fill
this "Dizzy Izzy" caselaw void to which you have returned us?
And for those of us without easy access to the docket entries,
can you explain what happened in that case between the time
of the panel's original unanimous decision reversing the
defendant's criminal conviction and the panel's later unanimous
amended decision reaching an entirely opposite result?

Tim Bla ir

The appeal involved a questionnaire for a pilot's license
which, among other things, asked if the applicant had ever
experienced dizziness. At argument, I asked the government
law yer if it would be possible for one to innocently and
honestly answer "no" if that person had once played Dizzy
Izzy. He w as candid enough to agree that one could.
Ultimately, the panel became convinced in the rehearing
process that the opinion should be withdraw n and re-written
and Dizzy Izzy bit the dust.

Unle arne d Hand

20. I see from y our official Federal Judicial Center
biography that you were born in Winslow, Arizona, a town
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made famous in a song performed by The Eagles. Did you grow
up there, and if so what was that like? Finally, what do you do
for enjoyment and/or relaxation in your spare time?
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Standing on a corner in Winslow, Arizona
It's such a fine sight to see. It's a girl
My Lord in a Flatbed Ford staring
back to take a look at me.9
Winslow is a tow n of about 8,000 located on the Colorado
Plateau in Northeastern Arizona near the Navajo Indian
Reservation. I w as born there and went through its public
schools. I cannot imagine a better place in w hich to have
grown up. It was a place somew hat like Garrison Keeler's
Lake W obegon, except that the people that were above
average w ere the teachers. They w ere considered important
citizens of our little tow n and they taught their children w ell,
sending future Ambassadors (W illiam Mahoney, Ambassador
to Ghana in the Kennedy Administration), a future U.S.
Attorney General (Richard Kleindienst, A.G. in the Nixon
Administration) and a War Hero (Marine Colonel Jay Vargas,
Vietnam Medal of Honor w inner and my former American
Legion baseball coach) out into the world.
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And, oh yes, there was a girl in a Flatbed Ford (or something
like it). Her name w as Phyllis and, almost 40 years later, I still
enjoy it w hen she looks back at me.
As far as hobbies, I am an avid baseball fan. For years in
Arizona, that meant trying to attend as many Cactus League
Spring Training games as possible. Now that there is a major
league team here ï¿½ the Arizona Diamondbacks ï¿½ I can
spread the pleasure (or frustration when they lose) across
several months. I also enjoy running, hiking and helping
Phyllis train for triathlons.
I also love to read, especially about history. After going
through the LL.M. program at the University of Virginia, I
began doing a good deal of reading about the first son of a
President to be elected President in his own right, John
Quincy Adams. Quincy kept a detailed diary, from about age
11 to his death at 81ï¿½ carefully edited by his son and
grandson, both prominent historians. Quincy lived a
fascinating life. He knew Czars (Alexander I), Emperors
(Napoleon), served in both Federalist (George W ashington &
John Adams) and Republican (James Monroe) Administrations
and had a life long friendship with John Marshall.10 Quincy
was also one of the few former Presidents to return to active
public life (as a Member of Congress) or to argue a case
before the Supreme Court (the Amistad slave ship case).11
How ard, thanks for the opportunity to do this -- it w as fun
and I hope your readers enjoy it as well. I do have one
question for you: W hen do you sleep?
---------------------------------------------------1. Credit where it is due: this is a quote from Phoenix law yer
Neal W ake.
2. Arizona, California, Idaho, Nevada and Washington are all
community property states.
3. Justice Consuelo Callahan of the California Court of Appeal
was confirmed by the U.S. Senate on May 22, 2003 and took
office on May 28, 2003. She joins Richard Clifton of Hawaii
and Jay Bybee of Nevada as appointees of President George
W. Bush on the Ninth Circuit.
4. For an example of a published opinion clearing up this kind
of confusion, see United States v. Riv era-Sanchez, 222
F.3d 1057, 1062-63 (9th Cir.2000) (citing 20 unpublished
opinions on a sentencing issue in w hich panels had given
differing directions to district courts).
5. "Prior to 1990, only a handful of judges ever left the
bench. Since 1990, over 70 Article III judges have left, and
they have done so at an increasing pace." Chief Judge
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Deanell Tacha (10th Cir.) "President Endorses Senate Bill to
Raise Pay of Federal Judges" Vol. 35, No. 2 The Third Branch
at 4 (May 2003).
6. See, "Justices Urge Raises for Federal Colleagues," New
York Times, May 29, 2003 at A-23; E. W alsh "Federal Judicial
Pay Called Too Low ," Washington Post, May 29, 2003 at A23.
7. Since Marbury v . Madison (1803), the Supreme Court has
held acts of Congress unconstitutional in 156 cases. 37 of
those have occurred since 1986.
8. The panel opinion from which I dissented was taken en
banc and reversed. Thom as v. Anchorage Equal Rights
Com m ., 220 F.3d 1134 (9th Cir. 2000) (en banc), cert.
denied, 531 U.S. 1143 (2001).
9. "Take It Easy" by Glen Frey and Jackson Brow ne. ©
Warner Bros. Music and Red Cloud Music (1972).
10. I w rote about this relationship in "John Marshall Through
the Eyes of an Admirer: John Quincy Adams," 43 William and
Mary Law Review 1453 (2002).
11. I w rote about this also (and in more detail about Quincy
Adams' career) in "John Quincy Adams and the Antebellum
Maritime Slave Trade: The Politics of Slavery and the Slavery
of Politics," 25 Oklahoma City Univ. Law Review 1 (2000).
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---------- Forwarded message ---------From: Mike Schmier <mike.schmier@gmail.com>
Date: Wed, Nov 10, 2010 at 2:43 PM
Subject: Request for Information
To: michaelschmier <michaelschmier@aol.com>, Mike Schmier
<mike.schmier@gmail.com>

To: David Madden,
U.S. Ninth Circuit Court of Appeals Public Information Officer
dmadden@ca9.uscourts.gov
Telephone: 415.355.8930
From: Michael Schmier
mike.schmier@gmail.com
Telephone: 510.919.9327
Date: November 10, 2010
Re: Request for Information
Per your November 8 telephone instructions, this e-mail request is sent seeking to view
and photocopy information as follows:

For the period from January 1, 2005 to present:
1) the names (and contact information) of the membership of the Advisory Committee
on Ninth Circuit Court of Appeals Rules and internal procedures which the Chief Judge
appointed including the three judges, twelve practitioners and one member of a law
faculty to serve on the committee for three years;
2) the name(s) (and contact information) of the member(s) of the Lawyer
Representatives Coordinating Committee (LRCC) appointed to two-year term(s) on the
Rules Committee who served as liaison between the LRCC and the Advisory Rules
Committee;
3) the name(s) (and contact information) of the member(s), if any, of the national
Advisory Committee on Appellate Rules appointed from within the jurisdiction of the
Ninth Circuit invited to participate as an ex-officio voting member of the Advisory Rules
Committee;
4) the dates, locations, durations, attendance, minutes, votes, vote tallies and records
of the Advisory Rules Committee meetings pertaining to circuit rules 36.1-6 and/or
FRAP 32.1;
5) all communications between the advisory rules committee members and any or all of
the circuit judges pertaining to circuit rule 36.1-6 and/or FRAP 32.1;
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6) all written records and all other evidence of the advisory committee
review(s) pertaining to circuit rule 36.1-6 and/or FRAP 32.1, the dates, locations,
durations, attendance, minutes, votes, vote tallies, written records, all appropriate public
notice(s), letters, recommendations, public comments, comments from members of the
bar, studies, reports, hearing testimony, oral tape or other recordings, transcripts,
suggestions for proposed new local rules and/or amendments, drafts and the like not
covered above;
7) regarding the review and actions pertaining to circuit rule 36.1-6 and/or FRAP 32.1
by the judges of the Ninth Circuit Court of Appeals, and/or a majority of them: the dates,
locations, durations, attendance, minutes, votes, vote tallies, written records, all
appropriate public notice(s), letters, recommendations, public comments, comments
from members of the bar, studies, reports, hearing testimony, oral tape or other
recordings, transcripts, suggestions for proposed new local rules and/or amendments,
drafts and the like;
8) where, the earliest time when and how these materials may be viewed and
photocopied.

Thank you.

FRAP 32.1. Citing Judicial Dispositions
FRAP 33. Appeal Conferences
Circuit Rule 33-1. Mediation Office -- Appeal Conferences
Circuit Advisory Committee Note to Rule 33-1
FRAP 34. Oral Argument
Circuit Rule 34-1. Place of Hearing
Circuit Rule 34-2. Change of Time or Place of Hearing
Circuit Rule 34-3. Priority Cases
Circuit Advisory Committee Note to Rules 34-1 to 34-3
FRAP 35. En Banc Determination
Circuit Rule 35-1. Petition for Rehearing En Banc
Circuit Rule 35-2. Opportunity to Respond
Circuit Rule 35-3. Limited En Banc Court
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Circuit Advisory Committee Note to Rules 35-1 to 35-3
Circuit Rule 35-4. Format; Number of Copies
FRAP 36. Entry of Judgment; Notice
Circuit Rule 36-1. Opinions, Memoranda, Orders; Publication
Circuit Rule 36-2. Criteria for Publication
Circuit Rule 36-3. Citation of Unpublished Dispositions or Orders
Circuit Rule 36-4. Request for Publication
Circuit Rule 36-5. Orders for Publication
Circuit Advisory Committee Note to Rules 36-1 to 36-5
FRAP 37. Interest on Judgment

Circuit Rule 36-1. Opinions, Memoranda, Orders; Publication
Each written disposition of a matter before this Court shall bear under the number in the
caption the designation OPINION, or MEMORANDUM, or ORDER. A written, reasoned
disposition of a case or motion which is designated as an opinion under Circuit Rule 362 is an OPINION of the Court. It may be an authored opinion or a per curiam opinion. A
written, reasoned disposition of a case or a motion which is not intended for publication
under Circuit Rule 36-2 is a MEMORANDUM. Any other disposition of a matter before
the Court is an ORDER. A memorandum or order shall not identify its author, nor shall it
be designated “Per Curiam.”
All opinions are published; no memoranda are published; orders are not published
except by order of the court. As used in this rule, the term PUBLICATION means to
make a disposition available to legal publishing companies to be reported and cited.
Circuit Rule 36-2. Criteria for Publication
A written, reasoned disposition shall be designated as an OPINION only if it:
(a) Establishes, alters, modifies or clarifies a rule of law, or
(b) Calls attention to a rule of law which appears to have been generally overlooked, or
(c) Criticizes existing law, or
Involves a legal or factual issue of unique interest or substantial public importance,
(d) or
Is a disposition of a case in which there is a published opinion by a lower court or
administrative agency, unless the panel determines that publication is unnecessary
(e) for clarifying the panel's disposition of the case, or
Is a disposition of a case following a reversal or remand by the United States
(f) Supreme Court, or
Is accompanied by a separate concurring or dissenting expression, and the author of
such separate expression requests publication of the disposition of the Court and the
(g) separate expression.
Circuit Rule 36-3. Citation of Unpublished Dispositions or Orders
(a) Not Precedent. Unpublished dispositions and orders of this Court are not precedent,
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except when relevant under the doctrine of law of the case or rules of claim
preclusion or issue preclusion.
Citation of Unpublished Dispositions and Orders Issued on or after January 1, 2007.
Unpublished dispositions and orders of this court issued on or after January 1,
(b) 2007 may be cited to the courts of this circuit in accordance with FRAP 32.1.
Citation of Unpublished Dispositions and Orders Issued before January 1, 2007.
Unpublished dispositions and orders of this Court issued before January 1,
2007 may not be cited to the courts of this circuit, except in the following
(c) circumstances.
They may be cited to this Court or to or by any other court in this circuit
when relevant under the doctrine of law of the case or rules of claim preclusion or
(i) issue preclusion.
They may be cited to this Court or by any other courts in this circuit for
factual purposes, such as to show double jeopardy, sanctionable conduct, notice,
(ii) entitlement to attorneys' fees, or the existence of a related case.
They may be cited to this Court in a request to publish a disposition or order
made pursuant to Circuit Rule 36-4, or in a petition for panel rehearing or rehearing
en banc, in order to demonstrate the existence of a conflict among opinions,
(iii) dispositions, or orders.
Circuit Rule 36-4. Request for Publication
Publication of any unpublished disposition may be requested by letter addressed to the
Clerk, stating concisely the reasons for publication. Such a request will not be
entertained unless received within 60 days of the issuance of this Court’s disposition. A
copy of the request for publication must be served on the parties to the case. The
parties will have 14 days from the date of service to notify the Court of any objections
they may have to the publication of the disposition. If such a request is granted, the
unpublished disposition will be redesignated an opinion. (Rev. 12/1/09)
Circuit Rule 36-5. Orders for Publication
An order may be specially designated for publication by a majority of the judges acting
and when so published may be used for any purpose for which an opinion may be used.
Such a designation should be indicated when filed with the Clerk by the addition of the
words “FOR PUBLICATION” on a separate line.
Circuit Rule 36-6. Periodic Notice to Publishing Companies
[Abrogated12/1/09]
Circuit Advisory Committee Note to Rules 36-1 to 36-5
The clerk’s office is not given advance notice as to when a disposition will be delivered
by the judges for filing and, therefore, cannot supply such information to counsel. When
a disposition is filed, the Clerk mails or electronically transmits notice of entry of
judgment and a copy of the disposition to counsel and the district judge from whom the
appeal was taken. All dispositions are public unless ordered sealed by the Court. Once
a disposition is filed with the Clerk, anyone may obtain copies of printed decisions by
making a written request to the clerk’s office, accompanied by a $2.00 fee and selfaddressed envelope. Opinions are also available on the day of filing on the Court’s
website at www.ca9.uscourts.gov and by subscription to the Court’s RSS feed at

Case: 09-17195 12/09/2010 Page: 44 of 84

ID: 7574011 DktEntry: 28

FRAP 47. Local Rules by Courts of Appeals
Local
(a)
Rules.
Each court of appeals acting by a majority of its judges in regular active
service may, after giving appropriate public notice and opportunity for
comment, make and amend rules governing its practice. A generally
applicable direction to parties or lawyers regarding practice before a court
must be in a local rule rather than an internal operating procedure or standing
order. A local rule must be consistent with — but not duplicative of — Acts of
Congress and rules adopted under 28 U.S.C. § 2072 and must conform to any
uniform numbering system prescribed by the Judicial Conference of the United
States. Each circuit clerk must send the Administrative Office of the United
States Courts a copy of each local rule and internal operating procedure when
(1)it is promulgated or amended.
A local rule imposing a requirement of form must not be enforced in a manner that
causes a party to lose rights because of a nonwillful failure to comply with the
(1)requirement.
Procedure When There Is No Controlling Law. A court of appeals may regulate
practice in a particular case in any manner consistent with federal law, these rules,
and local rules of the circuit. No sanction or other disadvantage may be imposed for
noncompliance with any requirement not in federal law, federal rules, or the local
circuit rules unless the alleged violator has been furnished in the particular case with
(b)actual notice of the requirement.
(As amended Apr. 27, 1995, eff. Dec. 1, 1995; May 11, 1998, eff. Dec. 1, 1998.)
Circuit Rule 47-1. Effective Date of Rules
The Clerk shall cause these rules to be republished on January 1 and July 1 of each
year. Amendments to these rules shall be effective on January 1 or July 1 following their
adoption, unless otherwise directed by the Court.
Circuit Advisory Committee Note to Rule 47-1
If members of the bar or public have suggestions for new rules or amendments to the
rules, such suggestions should be directed to the Clerk of Court who shall take
appropriate action. (New 7/1/00)
Circuit Rule 47-2. Advisory Committee on Rules
Function. Pursuant to 28 U.S.C. § 2077(b), the Chief Judge shall appoint an
advisory committee on Ninth Circuit Court of Appeals rules and internal
operating procedures. The committee shall generally provide a forum for
ongoing study of the court’s rules and internal operating procedures,
(a) including:
(1) proposing rule changes and commenting on changes proposed by the court,
(2)considering public comments, including comments from the bar, and
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conducting periodic meetings with members of the bar throughout the circuit
and reporting back to the committee and the Court the results and any
(3)recommendations arising from such meetings. (Rev. 7/1/00)
Membership. The Chief Judge shall appoint three judges, twelve practitioners and
one member of a law faculty to serve on the committee for three years. The attorney
members shall be selected in a manner that seeks both representation of the various
geographic areas in the circuit and the distinct types of litigation considered by the
court. A member of the Lawyer Representatives Coordinating Committee (LRCC)
shall be appointed to a two-year term on the Rules committee. That member shall
serve as a liaison between the LRCC and Advisory Rules Committee. In addition, if a
member of the national Advisory Committee on Appellate Rules is appointed from
within the jurisdiction of the Ninth Circuit, that member shall be invited to participate
(b)as an ex-officio voting member of the Advisory Rules Committee. (Rev. 7/1/00)
Meetings. The committee shall meet at least once a year and shall have additional
(c) meetings as the committee deems appropriate. (New 1/96)
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UNITEDSTATESCOURTOF APPEALS
FOR THE

NINTHCIRCUIT

ALEX KOZfNSKl
U.S.

ClRCLli

JU~GE

J ~ ~ U X 16,
Y 2004

(626) 229.7140
FAX: 229/7444
koriruski@usc.Edu

The Honorable Samuel A. Alito, Jr.
United States Court of Appeals
for the Thud Circuit
357 United States Courthouse
Post Office Box 999
Newark, NJ 07 101-0999

Re: Proposed Federal Rule of Appellate Procedure 32.1
Dear Sam:
I write in opposition to proposed Federal Rule of Appellate Procedure 32.1.
The proposed rule would make more difficult our job of keeping the law of the
circuit clear and consistent, increase the burden on the judges of our lower courts,
make law practice more difficult and expensive, and impose colossal
disadvantages on weak and poor litigants. None of the reasons the Advisory
Committee Note advances in support of this rule is remotely persuasive. Circuits
differ widely in size and legal culture, and the current situation-where the matter
is left to the informed discretion of the court of appeals issuing the dispositions in
question-has caused no demonstrable problems. I urge the Committee to
abandon this ill-advised proposal and move on to more pressing matters.

1.

The ProDosed Rule Will Undermine Our Mission of Maintaining
Uniformity and Clarity in the Law of the Circuit.

The Ninth Circuit has adopted Ninth Circuit Rule 36-3-whch would be
preempted by proposed FRAP 32.1-in a sincere and considered effort to maintain
the consistency and uniformity of our circuit case law. We are aware of
complaints by a small but vociferous group of lawyers and litigants about the rule,
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and we have considered and debated their objections on numerous occasions over
the years. Nevertheless, the judges of our court have consistently voted to retain
the rule, in the firm belief that the rule’s benefits far outweigh its disadvantages.
We are convinced, moreover, that the great majority of lawyers practicing in the
courts of our circuit strongly support our noncitation rule.
The Advisory Committee Note, which provides the only public insight into
the Committee’s thinking, gives surprisingly short s h f t to the carefully
considered policy judgment of the very judges whose names appear on the
dispositions in question. When the people making the sausage tell you it’s not
safe for human consumption, it seems strange indeed to have a committee in
Washington tell people to go ahead and eat it anyway. The Advisory Committee
Note observes that all manner of sources may be cited in court papers, including
“opinions of federal district courts, state courts, and foreign jurisdictions, law
review articles, treatises, newspaper columns, Shakespearian sonnets, and
advertising jingles,” and finds no persuasive reason to prohibit the citation of
unpublished dispositions of the courts of appeals. Proposed Fed. R. App. P. 32.1
advisory committee note, at 35 [hereinafter Advisory Committee Note]. Our
judges, however, find very persuasive and obvious reasons for drawing that
distinction: Shakespearian sonnets, advertising jingles and newspaper columns
are not, and cannot be mistaken for, expressions of the law of the circuit. Thus,
there is no risk that they will be given weight far disproportionate to their intrinsic
value.
Dispositions bearing the names of three court of appeals judges are very
different in that regard. Published opinions set the law of the circuit, and even
unpublished dispositions tend to be viewed with fear and awe, simply because
they, too, appear to have been written (but most likely were not) by three circuit
judges. T h ~ is
s not so much of a problem in the court of appeals, where we are
well aware of the distinction between opinions and unpublished dispositions. But
it is a serious and ongoing problem in the lower courts of the circuit, where the
distinction is much less well understood or respected, and a poorly phrased
memorandum disposition can cause endless delay and confusion for the lawyers
and the court.
This is no mere speculation. Despite our rule, parties do on occasion cite
unpublished dispositions to the district, bankruptcy and magistrate judges of our
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circuit, and I have read a number of transcripts in which an unpublished
disposition was the subject of discussion. The judge and opposing counsel often
spent endless pages of transcript debating what Judges X, Y and 2 might have
meant when they used a particular phrase in an unpublished disposition-a phrase
slightly different from that in a published opinion on the same point. Why did the
judges use these particular words rather than other ones? What exactly did they
mean by that slight change in wording? The fact of the matter is, Judges X, Y and
2 almost certainly meant nothing at all, because they had little or nothing to do
with the drafting of the disposition, whch in all probability was drafted by a law
clerk or central staff attorney. Nevertheless, lower court judges, whose rulings
will be appealed to the circuit, are extremely reluctant to ignore fine nuances of
wording that they believe reflect the views of three court of appeals judges.
Unlike law review articles, opinions of district courts and other nonbinding
authorities, unpublished dispositions of the circuit are seldom dismissed as
inconsequential, yet they should be.
What the Advisory Committee Note fails to appreciate is that our
noncitation rule, like that of many other courts, applies not only to the parties, but
also to the courts of our circuit. See 9th Cir. R. 36-3 (“Unpublished dispositions
and orders of this Court may not be cited to or by the courts of this circuit . . . .”)
(emphasis added). This is quite significant and explains the rationale of the rule.
By prohibiting judges of this circuit-district judges, bankruptcy judges,
Bankruptcy Appellate Panel judges, magistrate judgesfrom relying on
unpublished dispositions, we are giving important instructions as to how they are
to conduct their business. Their responsibility in applymg the law is to analyze
and apply the published opinions of this court and opinions of the Supreme Court.
They are not relieved of this duty just because there is an unpublished circuit
disposition where three judges have applied the relevant rule of law to what
appears to be a similar factual situation. The tendency of lower court judges, of
course, is to follow the guidance of the court of appeals, and the message we
communicate through our noncitation rule is that relying on an unpublished
disposition, rather than extrapolating from published binding authorities, is not a
permissible shortcut. We help ensure that judges faithfully discharge this duty by
prohibiting lawyers from putting such authorities before them, and thereby
distracting the judges from their responsibility of analyzing and reasoning from
our published precedents.

.
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The Advisory Committee Note naively claims that “[aln opinion cited for its
‘persuasive value’ is cited not because it is binding on the court . . . . [but because]
the party hopes that it will influence the court as, say, a law review article
might-that is, simply by virtue of the thoroughness of its research or the
persuasiveness of its reasoning.’’ Advisory Committee Note, supra, at 34. Of
course, nothing prevents a party fkom copyng wholesale the thorough research or
persuasive reasoning of an unpublished disposition-without citation. But that’s
not what the party seeking to actually cite the disposition wants to do at all; rather,
it wants the added boost of claiming that three court of appeals judges endorse that
reasoning. The Advisory Committee’s persistent failure to even acknowledge this
important point undermines its conclusions.
The same error underlies the Advisory Committee’s spurious attempt to
draw a distinction between citability and precedential value. No such distinction
is possible. Unlike other authorities, cases are cited almost exclusively for their
precedential value. In other words, by citing what a court has done on a previous
occasion, a party is saying: This is what that court did in very similar
circumstances, and therefore, under the doctrine of stare decisis, this court ought
to do the same. (Of course, a party distinguishing an earlier case would do the
converse-argue that, because the facts are different here, t h s court ought to reach
a different result than the earlier court.) By saying that certain of its dispositions
are not citable, a court of appeals is saying that they have zero precedential
value-no inference may be drawn from the fact that the court appears to have
acted in a certain way in a prior, seemingly similar case. By requiring that all
cases be citable, proposed FRAP 32.1 is of necessity sayng that all prior decisions
have some precedential effect. If the Committee persists in going forward with its
ill-advised rule, one would hope that the Advisory Committee Note will be revised
to candidly recognize this inescapable reality.
A few years back, my colleague Judge Stephen Reinhardt and I wrote an
article in California Lawyer titled Please Don’t Cite This! I attach a copy at Tab
1. In that article we discuss in some detail the practices within our court and
explain why it is folly for lawyers and lower court judges to spend time
researching, analyzing and debating the fine points of our unpublished
dispositions. As we explain, unpublished dispositions-unlike opinions-are
often drafted entirely by law clerks and staff attorneys. See Alex Kozinski &
Stephen Reinhardt, Please Don’t Cite This!, Cal. Law., June 2000, at 43,44 [Tab
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11. A good 40 percent of our unpublished dispositions-some 1520-were issued
as part of our screening program in 1999. Id. That number increased to 1800 in
2002 and to 1998 in 2003. This means that these dispositions were drafted by our
central staff and presented to a panel of three judges in camera, with an average of
five or ten minutes devoted to each case. During a two- or three-day monthly
session, a panel of three judges may issue 100 to 150 such rulings. Id. We are
very careful to ensure that the result we reach in every case is right, and I believe
we succeed. But there is simply no time or opportunity for the judges to fine-tune
the language of the disposition, which is presented as a final draft by staff
attorneys.

As the Committee must surely be aware, the precedential effect of an
opinion turns on the exposition of the relevant facts (and the omission of irrelevant
ones), and the precise phrasing of propositions of law. Yet, given the press of our
cases, especially screening cases, we simply do not have the time to shape and edit
unpublished dispositions to make them safe as precedent. In other words, we can
make sure that a disposition reaches the correct result and adequately explains to
the parties why they won or lost, but we don’t have the time to consider how the
language of the disposition might be construed (or misconstrued) when applied to
future cases. That process-the process of anticipating how the language of the
disposition will be read by future litigants and courts, and how small variations in
wording might be imbued with meanings never intended-takes exponentially
more time and must be reserved, given our caseload, to the cases we designate for
publication.
The remaining portion of our unpublished dispositions is produced in
chambers and so may get somewhat more judicial attention. However, these
dispositions suffer from a very different problem. It is an open secret that law
clerks prepare bench memos for cases handled in chambe.rs and, after the judges
vote on the outcome, clerks frequently convert their bench memos into
dispositions by adding a caption and changing the beginning and the ending. Such
converted bench memos often contain protracted discussion of the facts-some
relevant, some not-and discussion of such noncontroversial matters as the
standard of review. To paraphrase Mark Twain, if we had more time, we’d write a
shorter merndispo, but all too fkequently the judges will (for the reason already
explained) not have the time to cut a converted bench memo to its bare essentials,
or to check the language for latent ambiguities or misinterpretations.
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As a letter to the parties letting them know that the court thought about their
case and understands the issues, not much harm is done, even if every proposition
of law is not stated with surgical precision. But as a citable precedent, it’s a time
bomb. The lawyers’ art is to analyze precedent and to exploit every ambiguity of
language in support of their clients’ cases; language that is lifted from a bench
memo and pasted wholesale into a disposition can provide a veritable gold mine of
ambiguity and misdirection. Yet, with the names of three circuit judges attached,
lawyers and lower court judges are often reluctant to assign to it the insignificance
it deserves.
Nor is every case suitable for preparation of a precedential opinion. Many
cases are badly briefed; many others have poorly developed records. Quite often,
there is a severe disparity in the quality of lawyering between the parties. A party
may lose simply because its lawyer has not done an adequate job of making a
record or developing the best arguments for its position. It is often quite apparent
that, with better lawyering, the rationale and perhaps even the result of our
disposition might be different-yet we must decide the case on the record and
arguments before us. At the same time, however, it’s important not to foreclose
prematurely a particular line of legal analysis. Issuing a precedent that rejects
outright a party’s argument may signal the death of a promising legal theory,
simply because it was poorly presented in the first case that happens to come
along.
There is another important reason why we believe unpublished dispositions
are hghly misleading as a source of authority. We reach our decisions in
three-judge panels, but each panel speaks for the entire court of appeals. In a
sense this is something of a fiction because it is impossible for the court as a
whole, at least a court of our size, to review and consider all actions by three-judge
panels in the thousands of cases we decide every year-oyer 5000 in 2002. It is
difficult enough to do so as to the 700-800 published opinions, yet om judges
make an effort to read all slip sheets and consider the various petitions for
rehearing in published cases. Indeed, we often provide feedback to each other,
and changes are made as a result of such internal deliberations, without actually
going en banc. It is thus possible to assert truthfully that our published opinions
do represent the view of the full court.
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No such claim can possibly be made as to unpublished dispositions. Only in
the rarest of instances-fewer than a dozen that I can recall in my time here-did
an unpublished disposition become the subject of input fiom judges outside the
panel. Quite simply, unpublished dispositions do not get any meaningfid en banc
review-and couldn’t possibly-and thus cannot fairly be said to represent the
view of the whole court. Any nuances in language, any apparent departures from
published precedent, may or may not reflect the view of the three judges on the
panel-most likely not-but they cannot conceivably be presented as the view of
the Ninth Circuit Court of Appeals. To cite them as if they were-as if they
represented more than the bare result as explicated by some law clerk or staff
attorney-is a particularly subtle and insidious form of fraud.
Much of the criticism of the noncitation rule seems to be based on some
dark suspicion that appellate judges are creating a body of “secret” law, or that
they are using the noncitation rule as a means of ignoring or contravening the law
of the circuit, or giving certain parties a special exemption from the law generally
applicable to everyone else. My colleagues and I are well aware of these
concerns, and we are, fi-ankly, baffled by them. To begin with, there is nothing
secret about unpublished dispositions. Though they may not be cited by or to the
courts of our circuit, 9th Cir. R. 36-3, they are public records and are widely
available through Westlaw, Lexis and other databases. They can be read,
examined, discussed, criticized and, on occasion, overturned by the Supreme
Court on certiorari. See, e.g, Twentieth Century Fox Film C o g . v. Entrn’t
Distrib., 2002 WL 649087 (9th Cir. Apr. 19,2002), rev’d by Dastar COT. v.
Twentieth Century Fox Film COT., 123 S. Ct. 2041 (2003).
That the Supreme Court sometimes reviews unpublished cases is not, as the
Advisory Committee Note suggests, inconsistent with ow noncitation rule.
Twentieth Century Fox Film Corp. is a perfect case on paint. The issue on which
the Supreme Court granted certiorari had been previously decided by a published
Ninth Circuit opinion that was directly on point. See Cleary v. News Corp., 30
F.3d 1255 (9th Cir. 1994). There was no reason whatever for adding yet another
layer of circuit precedent for exactly the same proposition. What Twentieth
Century Fox Film COT. shows, however, is that failing to publish a disposition in
no way buries the case; rather, the Supreme Court readily considers whether to
review it on cert, and will do so when the unpublished disposition reflects a rule of
law about which the Court has doubts.
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Moreover, there is no evidence at all that unpublished dispositions are
frequently inconsistent with the law of the circuit. We occasionally get complaints
about this from lawyers, but never with reference to m y particular case.
Nevertheless, my colleagues and I were sufficiently concerned about the issue that,
several years ago, we undertook a sustained and concerted effort to identify
conflicts among unpublished dispositions, or between unpublished dispositions
and opinions. I discussed t h s effort in some detail in my written statement before
the House Judiciary Committee on June 27,2002. I attach a copy of that statement
at Tab 2, and respectfully request that the members of this Committee read it, as it
discusses many of the concerns raised by the Advisory Committee Note to the
proposed rule.
The bottom line is that, despite this effort to identie conflicts, despite
numerous calls on members of our bar to bring such conflicts to our attention,
despite careful scrutiny of anything at all that might look like a submerged conflict
among our unpublished cases, nothing whatever has turned up. We are continuing
the effort, and are constantly vigilant to the force of this criticism, but we can say
with some confidence that if a problem really did exist-if our unpublished
dispositions were being used by the judges in the abusive way that critics
suggest-it would surely have turned up by now.

In my Judiciary Committee statement, I discuss the process by which we
divide cases into those we prepare as citable, precedential opinions, and those we
do not. As I explain there, the preparation of an opinion is a difficult and exacting
task. It involves not only explicating the result in the case immediately before us,
but also taking into account the numerous ways the same legal issue might arise in
future cases:
To someone not accustomed to writing opinions, the process may seem
simple or easy. But those of us who have actually done it know that it’s
very difficult and delicate business indeed..
A published opinion must set forth the facts in sufficient detail so
lawyers and judges unfamiliar with the case can understand the question
presented. At the same time, it must omit irrelevant facts that could
form a spurious ground for distinguishing the opinion. The legal
discussion must be focused enough to dispose of the case at hand, yet
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broad enough to provide useful guidance in fbture cases. Because we
normally write opinions where the law is unclear, we must explain why
we are adopting one rule while rejecting others. We must also make
sure that the new rule does not conflict with precedent, or sweep beyond
the questions fairly presented.
While an unpublished disposition can often be prepared in only
a few hours, an opinion generally takes many days (often weeks,
sometimes months) of drafting, editing, polishing and revising.
Frequently, this process brings to light new issues, calling for further
research, which may sometimes send the author all the way back to
square one.. In short, writing an opinion is a tough, delicate, exacting,
time-consuming process. Circuitjudges devote something like half their
time, and half the time of their clerks, to cases in which they write
opinions, dissents or concurrences. (Attached as an exhbit is an article
titled How To Write It Right by Fred Bemstein, one of my former law
clerks. Fred discusses how it’s not unusual to go through 70-80 drafts
of an opinion over a span of several months.)
Once an opinion is circulated, the other judges on the panel and
their clerks scrutinize it very closely. Often they suggest modifications,
deletions or additions.
Judges fi-equently exchange lengthy
inter-chambers memoranda about a proposed opinion. Sometimes,
differences can’t be ironed out, precipitating a concurrence or dissent.
By contrast, the phrasing (as opposed to the result) of an unpublished
disposition is given relatively little scrutiny by the other chambers;
dissents and concurrences are rare.
Unpublished Judicial Opinions: Hearing Before the House Subcomm. on Courts,
the Internet, and Intellectual Property of the Comm. on the Judiciary, 107th Cong.
12-13 (2002) (prepared statement of Hon. Alex Kozinski, Judge, U.S. Court of
Appeals for the Ninth Circuit) [Tab 21. We simply do not have the time to engage
in this process as to each of the 450 or so cases each judge in our circuit is
responsible for every year.
The Advisory Committee Note blithely suggests that judges need not spend
extra time on unpublished dispositions, even if they become citable; just draft
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them as you do now, it says, and let the lawyers make what they will of them. But
that, precisely, is the problem. Restating the same rule of law in slightly different
language-language that has no particular significance to the drafiers-often
raises new and unintended implications. The very fact that different language is
used itself raises the inference that something else must have been meant; at least,
lawyers are trained and paid to so argue, if it’s in their clients’ interest.
My colleagues and I thus feel that we could not, in good conscience and
consistent with our sworn duty, continue doing what we have been and let things
sort themselves out. In my statement before the Judiciary Committee, I described
the consequences for our work if unpublished dispositions were to become citable:

If unpublished dispositions could be cited as precedent,
conscientious judges would have to pay much closer attention to their
precise wording. Language that might be adequate when applied to a
particular case might well be unacceptable if applied to future cases
raising different fact patterns. And whle three judges might all agree
on the outcome of the case before them, they might not agree on the
precise reasoning or the rule that would be binding in fbture cases if the
decision were published. Unpublished concurrences and dissents would
become much more common, as individual judges would feel obligated
to clarify their differences with the majority, even where those
differences had no bearing on the case before them. In short, we would
have to start treating the 130 unpublished dispositions for which we are
each responsible and the 260 unpublished dispositions we receive fi-om
other judges as mini-opinions. We would also have to pay much closer
attention to the unpublished dispositions written by judges on other
panels-at the rate of ten per day.
Obviously, it would be impossible to do this without neglecting
our other responsibilities. We write opinions in only 15% of the cases
already and may well have to reduce that number. Or, we could write
opinions that are less carefully reasoned. Or, spend less time keeping
the law of the circuit consistent through the en banc process. Or, reduce
our unpublished dispositions to one-word judgment orders, as have
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other circuits. None of these is a palatable alternative, yet somethng
would have to give.

Id. at 13 [Tab 21.
The Advisory Committee Note dismisses these concerns by quoting
Professor Barnett’s glib comment that other circuits have changed their rules as to
citability, yet “the sky has not fallen in those circuits.” Stephen R. Barnett, From
AnastasoffaHart to West’s Federal Appendix: The Ground Shifts Under
No-Citation Rules, 4 J. App. Prac. & Process 1,20 (2002). This is not a serious
response. Many of the rule changes have been recent, and most impose some
limitations-such as the requirement that there be no published authority directly
on point. Moreover, it’s much too early to tell the effects of these changes;
certainly no comprehensive study has been done. We do know that some circuits
have resorted to &frequentuse of judgment orders, which eliminates the problem,
but also gives parties far less information than we do in our unpublished
dispositions. I rather doubt that this is a desirable trade-off.
Moreover, circuits differ in size, legal culture and approach to precedent.
Our judges, who are well aware of the situation in our circuit, firmly believe that
the noncitation rule is an important tool for managing our court’s case law and
maintaining control over the law of the circuit. Reasonable minds might differ on
this, but the Committee should think long and hard-and be convinced that it has
very good reasons indeed-before banning a rule that the judges of the court
consider to be essential to performing their judicial fbnctions. No such compelling
justifications are presented in the Advisory Committee Note.

2.

The Proposed Rule Would Increase the Burden on Lawyers and the
Cost to Their Clients, and Impose Severe Disadvantages on Poor and
Weak Litigants.

Taking its cue from the few but vociferous critics of noncitation rules, the
Advisory Committee Note seems to assume that these rules are supported only by
a few judges, and that lawyers universally oppose them. This is simply not so.
Noncitation rules, in fact, enjoy widespread support among members of the bar
because many lawyers recognize significant benefits to them and their clients,
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though the critics of noncitation rules tend to be very vocal, thus creating the
illusion that theirs is the prevailing view.
I say this based on my own experience, having discussed the rule with
countless lawyers who appear in the Ninth Circuit and elsewhere, and this is
consistent with the experience of most of my colleagues. For example, the
Appellate Process Task Force set up by the California Judicial Council, which
consists of a distinguished group of judges and practitioners, issued a White Paper
in March 200 1,concluding that California’s noncitation rule ought to be retained.
See J. Clark Kelso & Joshua Weinstein, Appellate Process Task Force, A White
Paper on Unpublished Opinions of the Court of Appeal (2001) [Tab 31. Among
the chief reasons for its conclusion was the widespread support the rule enjoyed
among California judges and lawyers. The Task Force noted the reaction to an
earlier suggestion made by Professor Kelso that all court of appeal opinions be
citable: “This tentative suggestion triggered a chorus of protests from around the
state, from both judges and practitioners, who asserted that ‘the nonpublication
and noncitation rules are critically important to the court of appeal in preparing
and processing its cases and to the practicing bar in litigating appeals.”’ Id.at 3
(footnote omitted) (emphases added).

The reasons for the bar’s concern are best expressed by Professor Kelso in
his later article cited by the Task Force:
[Bloth bench and bar agree the overwhelming majority of unpublished
opinions are actually useless for future litigation because they involve
no new law and no new, applicable factual situations. Yet if these
opinions were published and citable, lawyers would have to search them
to confirm that nothing useful was in them, thereby increasing the cost
of legal research.

J. Clark Kelso, A Report on the California Appellate System, 45 Hastings L.J. 433,
492 (1994).
Much the same concern is applicable in federal court. The simple fact is
that nearly 85 percent of Ninth Circuit cases are decided by unpublished

disposition, which means that memdispos outnumber published cases by a factor
of 7 to 1. See Kozinski & Reinhardt, supra, at 44 [Tab 11. Once all of these cases
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become citable authority, lawyers will be required as a matter of professional
responsibility to read them, analyze them and figure out a way they might be
helpful to their clients. All of this will take time and money, contributing greatly
to the appalling rise in the cost of litigation.
But research alone is only the tip of the iceberg. Because unpublished
dispositions constitute a particularly watery form of precedent, allowing their
citation will generate a large number of costly and time-consuming disputes about
the precise meaning of these authorities. Time and money will be spent trylng to
derive some advantage from words and phrases that lack the precision of a
published opinion. As noted, this will be a hitless task, because little or no
judicial time will have been spent in drafting that language, and thus the perceived
nuances of phrasing will mean nothing at all. Yet no lawyer wanting to preserve
his reputation-and to avoid being sued for malpractice-will be willing to bypass
this source of precedent once it becomes citable.
Nor will the burden fall equally on all litigants. As persuasively discussed
in a Yale Law Journal case note analyzing the likely effects of an Anastasoff-like
rule, it will be the poor and weak litigants who will be most adversely affected by
opening the floodgates to citation of unpublished dispositions:
Although precedent plays a crucial institutional role in the judicial
system, the Anastasoff rule, by unleashing a flood of new precedent, will
disproportionately disadvantage litigants with the fewest resources.
Because even important institutional concerns should give way when
they impinge on individuals’ rights to fair treatment, courts should not
abandon the practice of limiting the precedential effect of unpublished
opinions.

....
. . . Allowing citation of unpublished opinions will have a
tremendous ripple effect for both litigants and judges. Because
precedent is worthless without reasoning,judges will need to make their
logic and reasoning transparent even in unpublished opinions,
increasing the amount of time required to dispose of each case.
Litigants with the resources to track down these opinions will have a
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richer body of precedent fiom which to draw their arguments, putting
them at a systematic advantage over litigants with fewer resources.

....
. . . While precedent protects important institutional concerns of
the justice system, too much of a good thng may pose a danger. The
question is not whether precedent is good, but what the optimal amount
of precedent is. Abolishing noncitation rules for unpublished opinions
would systematically and unfairly disadvantage individual litigants with
limited r esources ( including p ro s e and public-interest 1itigants and
public defenders) by making it harder for them to present their cases.

....

. . .Noncitation rules for unpublished opinions not only make the
judicial system more efficient, they protect the individual right of
litigants, particularly the most disadvantaged litigants, to a measure of
fairness in the judicial system. The Anastasoff rule would affect
litigants at the bottom of the economic spectrum in two ways: First, it
would increase delays in adjudication, delays fiorn which the poorest
litigants are likely to suffer the most, and second, it would create a less
accessible class of precedents.
The literature on unpublished opinions suggests some of the
efficiency concerns that motivated the federal courts to limit publication
and adopt no-precedent rules for those opinions. The high volume of
cases makes the production of fully reasoned opinions enormously
costly. In order for federal appellate courts to hear and decide all the
cases before them, judges require some mechanism for expeditiously
disposing of cases that offer no complicated or new legal question.
Unpublished opinions serve this purpose.
These seemingly mundane efficiency concerns raised by
defenders of noncitation rules, such as Judges Kozinski and Reinhardt,
implicate individual fairness concerns. Giving all cases precedential
effect will intensify the caseload pressure on judges and increase delays

Case: 09-17195 12/09/2010 Page: 61 of 84

ID: 7574011 DktEntry: 28

page 15
in adjudication (a fact Judge Arnold is ready to accept). Clogged
dockets will not affect all litigants equally. Poor litigants will be less
able to weather the inevitable delays than wealthier litigants. For
example, tort plaintiffs unable to pay mounting medical bills will suffer
especially badly from busier dockets. This will likely push these poorer
litigants into less advantageous settlements in civil cases. In addition,
prisoners bringing habeas claims who rely on the efficient adjudication
of their cases will suffer particularly fiom clogged dockets. While all
litigants may take some solace in the system-wide utility that a universal
principle of precedent might offer, the costs of implementing this
system, in terms of justice delayed, will be felt most strongly by those
at the bottom of the economic spectrum.
In addition to the problems posed for the poorest litigants by
clogged dockets, the Anastasoffrule presents a second problem for these
litigants: unequal access to precedent. Limiting the precedential effect
of unpublished opinions through noncitation rules ensures that litigants
will have equal access to precedent, and thus a fair shot at litigating their
cases. Though unpublished opinions are available on commercial
databases or through court clerks’ offices (and, in four circuits, for free
through court websites), finding these precedents, even when they are
available for free, requires time, energy, and money, and places those
litigants with greater resources at an advantage over those with fewer
(including pro se litigants, public defenders, and public-interest
litigants). Judge Arnold womes that litigants may be unable to invoke
a previous decision of the court as precedent, even if the case is directly
on point, because a previous panel has designated the opinion
unpublished and therefore uncitable. A fbll precedent system would
avoid this situation. But even if this proverbial needle in the haystack
were available to litigants, only those with the resources to search for it
could benefit from it. By putting impecunious litigants at a systematic
disadvantage, throwing the vast opus of unpublished opinions into the
body of precedent would violate these individuals’ right to equal
concern and respect.

. . . The Anastasoff rule . . . would not only threaten the efficiency
of judicial administration, it would harm the ability of individuals at the

-
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bottom of the economic spectrum to bring their cases. Making all
opinions carry full precedential effect will not optimize the amount of
precedent. The benefits precedent brings to the judicial system, in terms
of predictability, stability, and fairness in adjudication, are distributed
among all participants in the system. Likewise, the marginal benefit of
the Anastasoff rule would be distributed among all participants in the
judicial system. But the costs of the vast increase in precedents are
likely to be borne by those litigants on the lowest rungs of the economic
ladder. This systematic unfairness to the poorest individuals in the
justice system, impinging on their right to present their cases, should
prevent courts from mandating that all unpublished opinions carry
precedential weight.
Daniel B. Levin, Fairness and Precedent, 110 Yale L.J. 1295, 1295-1302 (2001)
(footnotes omitted). I attach a copy of the case note at Tab 4.
I respectfblly suggest to the Advisory Committee that these fairness
concerns are neither exaggerated nor misplaced. They reflect the harsh realities of
a costly and overburdened legal system. Lawyers who represent poor and weak
litigants overwhelmingly agree. The Committee must not overlook the allocative
effects of the rule it proposes to adopt.

3.

The Proposed Rule Will Cause Inconsistency Between Federal and
State Procedures, Leading to Confusion Among Lawyers Who Practice
in Both State and Federal Court.

The proposed rule puvorts to alleviate confusion among bar members due
to differing practices in the various federal circuits. As noted below, this concern
is misplaced. It is far more likely that a different confbsion problem will be
created, particularly in our circuit, because state practice commonly prohibits or
limits the citation of unpublished appellate opinions. Given this consistency of
practice, neither we nor the state courts have noted widespread violations of these
rules. However, if the federal rule were to change, practitioners who appear in
both federal and state court would be confionted with inconsistent rules. If one
worries about conhsion on the part of the practicing bar, this is a far more likely
source.

,,
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All but one of the states in our circuit (Alaska) now have some sort of
noncitation rule. The rule is particularly well accepted in California, where more
than half of our lawyers reside. California, moreover, is firmly committed to its
noncitation rule, despite occasional suggestions to the contrary. See generally
Kelso & Weinstein, Appellate Process Task Force, supra [Tab 31. And last year,
the California legislature refused to adopt a law overruling the noncitation rule in
the state courts-largely based on widespread opposition by the bench and bar in
the state.
We believe that consistency of practice between the federal and state courts
is highly desirable because it saves lawyers the need to look up the precise rules of
practice when they move from state court to federal court and back again.
Changing the federal rule in this important area will make practice more difficult,
and will increase the likelihood of error for the many thousands of lawyers in the
Ninth Circuit who practice both in federal and state court. The Ninth Circuit’s
noncitation rule is consistent with the legal culture in California and the other
Western states, and should stay that way. Creating an inconsistency is yet another
reason militating against adoption of the proposed rule.

4.

The Advisory Committee Note Offers No Persuasive Justification for a
National Rule.

Most of the Advisory Committee Note is dedicated to ridiculing or
dismissing the arguments supporting noncitation rules, providing virtually no
discussion of whether a uniform national rule is advisable or necessary. The Note
offers a single sentence: “These conflicting rules have created a hardship for
practitioners, especially those who practice in more than one circuit.” Advisory
Committee Note, supra, at 34. The Advisory Committee Note does not reveal
what the hardship is, but there is an explanation of sorts four pages later-a
sentence followed by two citations:
Attorneys will no longer have to pick through the conflicting no-citation
rules of the circuits in which they practice, nor worry about being
sanctioned or accused of unethical conduct for improperly citing an
“unpublished” opinion. See Hart [v. Massanari, 266 F.3d 1155, 1159
(9th Cir. 2001)] (attorney ordered to show cause why he should not be
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disciplined for violating no-citation rule); ABA C o r n . on Ethics and
Prof 1 Responsibility, Formal Op. 94-386R (1995) (“It is ethically
improper for a lawyer to cite to a court an ‘unpublished’ opinion of that
court or of another court where the forum court has a specific rule
prohibiting any reference in briefs to [‘unpublished’ opinions].”).
Id. at 38.

That’s it! The whole justification for a national rule-for seriously
interfering with the authority and autonomy of the federal courts of appeals on a
matter that they consider vital to their mission-is that lawyers have to suffer
“hardship” because they have difficulty “pick[ing]” their way “through the
conflicting no-citation rules.
”

With all due respect to the Committee, this is just not a serious argument.
First, and most important, lawyers do not have to pick their way through anything.
Every single unpublished disposition that appears online has a reference to the
local rule limiting its citability. The Westlaw version refers to the applicable
circuit rule by number, while the Lexis version merely makes reference to the
circuit rules in general. See Case Appendix [Tab 51. Both Westlaw and Lexis
have up-to-date versions of the rules online. Unpublished dispositions from the
Ninth and Tenth Circuits actually include a footnote with the substance of the rule.
See, e.g., United States v. Housel, 2003 W L 22854676, at n.* (10th Cir. Dec. 2,
2003); United States v. Baker, 2003 WL 22852157, at n.** (9th Cir. Dec. 1,2003)
[Tab 51. The argument that lawyers have difficulty figuring out the applicable
rule doesn’t pass the straight-face test.
Second, it is wrong to say that noncitation rules are “conflicting.” The
Committee Note points to no conflict at all, nor can it. Our Ninth Circuit rule
deals only with citation of our memoranda dispositions to the courts of our circuit.
It does not prohibit their citation to the courts of other circuits, nor does it prohibit
the citation of unpublished dispositions of other courts. The rules of other courts
vary somewhat, but there is no conflict between them in the sense that a lawyer
would have to violate the rule of one circuit in order to comply with the rule of
another. The differences in citation rules simply mean that lawyers will have to
read the local rules in whatever circuit they happen to be appearing, but this is true
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of local rules, not merely those pertaining to citation. If that rationale were
sufficient to preempt local rules, we would have no local rules at all.
The Advisory Committee Note makes reference to ABA Ethical Opinion
94-386R7apparently to support the proposition that lawyers are confused by
conflicting rules. The advisory opinion happens to be referring to a situation
where “the forum court has a specific rule prohibiting any reference in briefs to an
opinion that has been marked, by the issuing court, ‘not for publication.”’ ABA
Comm. on Ethics and Prof 1 Responsibility, Formal Op. 94-386R (Rev. 1999,
reprinted in [1990-2000 Ethics Opinions] Laws. Manual on Prof. Conduct
(ABMBNA) 1001:233, at :234 (Nov. 15, 1995). That one court chooses to respect
another court7snoncitation policy hardly seems like a conflict between the rules;
rather, it’s more akin to the rule of renvoi in choice-of-law. The Advisory
Committee Note fails to explain why or how such a rule causes confusion.
ABA Opinion 94-386R does explain that “there is no violation if a lawyer
cites an unpublished opinion . . . in a jurisdiction that does not have such a rule,
even if the opinion itself has been stamped by the issuing court ‘Not For
Publication,’ so long as the lawyer informs the court . . . that that limitation has
been placed on the opinion by the issuing court.” Id. In short, if lawyers simply
follow the local citation rules of the court where they are appearing, they will have
no difficulty stayng out of trouble. The Advisory Committee Note’s reliance on
this ABA opinion is either a mistake or a makeweight.
Third, I find it remarkable that the Advisory Committee Note cites not a
single opinion or order in which a lawyer has been sanctioned because he was
somehow confbsed and couldn’t pick his way through conflicting local rules on
this subject. I have been a judge of the Ninth Circuit-which has one of the
strictest rules-for over eighteen years, and 1remember no such instance, nor can
a number of my most senior colleagues whom I have asked. In fact, in my time
here, the number of infractions of the rule have been so few that I could probably
count them on the fingers of one hand. Why? Because the rule is crystal clear,
and no one-absolutely no one-has any difficulty understanding or applying it.
Hart v. Massanari, 266 F.3d 1155 (9th Cir. 2001)’ which the Advisory
Committee Note does cite, involved a long-time Ninth Circuit practitioner
admitted to the California bar, who was intimately familiar with the rule but was
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emboldened by the heady aroma of Anastasoff v. United States, 223 F.3d 898 (8th
Cir. 2000), vacated as moot on reh’g.en bmc by 235 F.3d 1054 (8th Cir. 2OOO), to
try his luck with that argument in our court. Now that we have rejected
Anastasoff, the rule is clear once again, and we have had no further infractions.
At page 38, the Committee Note also drops a veiled hmt that noncitation
rules might violate the First Amendment. Not surprisingly, the Note provides no
authority for this proposition, and doesn’t actually come out and claim that there is
such a violation-perhaps out of fear of looking foolish.
Briefs and other court papers are not public fora; we apply all manner of
restrictions to what lawyers may argue in their briefs-restrictions that could
never be applied to other types of speech. We do this because we can and must
limit advocacy in order to ensure the fair administration of justice-allowing each
side to have its s,aywithout undue expense, delay or distraction. The rule
prohibiting the citation of a particular kind of authority that the judges of the
courts of appeals themselves create, and that they believe would be misleading if
used in briefs, cannot conceivably be viewed as a First Amendment violation.
Given that numerous states and federal circuits have had citation bans for many
years, it is inconceivable that the issue would not have been litigated and resolved
by now-if there were really a colorable First Amendment claim to be made.
The Advisory Committee Note also makes some reference to the fact that
noncitation rules put lawyers in ‘‘a regrettable position,” Advisory Comrnittee
Note, supra, at 38, because they can’t provide information that might help their
clients, but the same argument could be made against page limitations or against
the rule prohibiting the citation of overruled authority. The rules of advocacy put
limits on the kinds of arguments that both sides may make and, so long as the rules
are symmetrically applied, no lawyer or client can claim to be disadvantaged. For
every instance where one lawyer is put in the “regrettable position” of not being
able to cite an unpublished disposition, another lawyer is being spared having to
defend against it. Whether a rule is a good or bad idea cannot be decided by
reference to whether some lawyers in some instances will not like it; if that were
the test, we’d have no rules or procedures at all.
Equally flimsy is the Advisory Committee Note’s suggestion that
,.di which the proposed rule will
noncitation rules encourage “game-playing,”
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somehow avoid. I can assure the Committee that there is no game-playing going
on now; no one “hints” about what might be in an unpublished disposition.
Parties can, of course, lifi the rationale of an unpublished disposition, if they
choose, and pass it off as their own, but that’s perfectly OK. Adopt FRAP 32.1
and you’ll then see some serious game-playing. Because unpublished dispositions
tend to be thin on the facts, and written in loose, sloppy language-and because
there’s about a zillion of them out there-they will create a veritable amusement
park for lawyers fond of playing games.
Once again, the Advisory Committee Note betrays a serious lack of
understanding of how litigation works. Indeed, what I find most remarkable about
the Note is how often it uses phrases such as “it is difficult to understand,” “it is
difficult to justify” or “it is difficult to believe.” The Note makes no serious effort
to justify--or even understand-the noncitation rules it criticizes. Rather, it
appears to be a poorly drafted apologia for a conclusion reached on some other
basis. I urge the Committee to reconsider its position in light of the serious
arguments raised in support of circuit noncitation rules.

Conclusion
The Appellate Rules Advisory Committee should propose a uniform rule
only where lack of uniformity has created genuine hardships among practitioners,
or where the proposed rule reflects the widespread consensus of the bench and bar.
Proposed FRAP 32.1 meets neither of these criteria. There is no need for it-at
least none has been offered by the Committee-and it certainly does not reflect a
national consensus. The judges of our court, and of other courts of appeals,
believe that the noncitation rule is an important tool in the fair administration of
justice within their jurisdictions, and its removal will have serious adverse
consequences for the court and the parties appearing before it. Many members of
our bar-a substantial majority, we believe-agree. The proposed rule will maJse
litigation more costly, will cause far greater delays, will make life more difficult
for lawyers and will further choke off access to justice to the poorest and most
disadvantaged of our litigants. The rule may, in fact, have perverse effects, as
courts of appeals judges, wary of having their words misused, will tell the parties
less and less in cases where they do not publish a precedential opinion.
~
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The Advisory Committee should simply withdraw the proposed rule and
move on to other issues. If, however, the Committee believes a uniform federal
rule is needed, I can suggest three. First, it may adopt a rule like Ninth Circuit
Rule 36-3 as the national rule. That will certainly ensure consistency among the
federal circuits, and also with state practice, where the substantial majority of
states have some sort of citation ban. Second, the Committee might consider
alleviating confusion among lawyers who practice in different circuits-if it really
believes there is such a problem-by adopting a rule clarifying that the
prohlbitions on citation apply only to the courts of the circuit issuing the
unpublished disposition, and nowhere else. Third, the Committee might require
all circuits to place the precise limits on citability of unpublished dispositions on
the front page of such dispositions, as is already the case in the Ninth and Tenth
Circuits.
But under no circumstances should the Advisory Committee advance the
rule it has proposed. It is a terrible idea and should not be adopted as part of the
Federal Rules of Appellate Procedure over the strenuous objection of the bench
and bar in those courts where noncitation rules are widely accepted.
I apologize for the length of these comments. They reflect, I hope, my depth
of feeling on this subject. I trust the Committee will give them serious
consideration.
Sincerer,
A

AK:kd
cc: Honorable David F. Levi
Peter McCabe
Attachments
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RONALD M. GEORGE
CHIEF JUSTICE OF CALIFORNIA,

February 13, 2004

Sent by e-mail

-Original

by U.S. Mail

Peter G. McCabe, Secretary
Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle, N.E.
Washington, D.C. 20544
Re: Proposed Federal Rule of Appellate Procedure 32.1
,Dear Mr. McCabe:
After reading Judge Alex Kozinski's letter to Judge Samuel A." Alito, Jr.,
concerning the'proposal before the' Committee on Rules of Practice and Procedure to
change the Federal Rules of Appellate Procedure to authorize the citation of unpublished
opinions, I am writing to describe California's experience in this area. In California, we
similarly have been urged to permit the citation, as precedent, of all opinions by the
intermediate courts of appeal, whether designated as published or as unpublished. We
'have reviewed the issue and for a variety of reasons believe that taking such a step would
be unwise. I am writing to describe some of the reasons for our decision.
As background, I note that California presently uses a system under which the
opinions of California's intermediate courts of appeal may be designated as published or
unpublished by the authoring court, although the Supreme Court has the final authority to
order a court of appeal decision published or unpublished. All Supreme Court opinions
are published, but the vast majority of court of appeal opinions, some 93 percent, are
issued as unpublished opinions. Unpublished opinions may not be cited as precedent.
California's Constitution expressly requires that the Legislature provide for the
publication of opinions of the courts of appeal and of the Supreme Court "as the Supreme
Court deems appropriate." (Cal.Const.Art.VI, § 14.) The Supreme Court has adopted
Rule 976 et seq. of the California Rules of Court setting standards for publication of
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Court of Appeal opinions. An opinion may not be published unless it: "(1) establishes a
new rule of law, applies an existing rule to a set of facts significantly different from those
stated in published opinions, or modifies, or criticizes with reasons given, an existing
rule; (2) resolves or creates an apparent conflict in the law; (3) involves a legal issue of
continuing public interest; or (4) makes a significant contribution to legal literature by
reviewing either the development of a common law rule or the legislative or judicial
history of a provision of a constitution, statute, or other written law." -(Cal. Rules of
Court, Rule 976(b).) Rule 977 specifically bars citation of or reliance upon unpublished
California opinions, except in narrowly defined circumstances relating to res judicata,
law of the case, and collateral estoppel. Subdivision (c) of rule 977 allows citation of
opinions of other courts that are available only in a computer-based source of decisional
law if a hard copy of the opinion is provided.
During the past few years, some individuals have urged that the California
Supreme Court permit citation of unpublished opinions. The ensuing debate between
proponents and opponents has produced arguments similar to those that apparently have
been presented to your committee thus far. As part of our system's review of the issue,
our Appellate Process Task Force, which had been appointed earlier and charged with
reviewing generally a variety of appellate processes and procedures, was asked to
consider the various arguments and to make a recommendation. A copy of the resulting
white paper is attached. After full consideration of the white paper and other arguments
presented directly to the court and in the literature on this subject, the Supreme Court
declined the request to change the prohibition on citation of unpublished opinions
contained in Rule 977. Nevertheless, the court expanded access to "unpublished
opinions" by placing them on the official court web-site for 60 days. As had always been
true, these opinions remained available to the ptdblic at the clerk's office counter. An
"unpublished opinion" has never meant an "unavailable opinion" -and the court's
action was intended to provide broader on-line availability.
There were several reasons underlying the court's determination not to make
unpublished opinions citable as precedent. Many of these reasons related to the
potentially adverse impact on meaningful public access to the courts. Elevating
unpublished opinions to the status of precedent would increase the number of citable
opinions from California's courts of appeal by more than a factor of 12. Although the
availability of opinions on-line may make research easier for some, many individuals do
not have informed access to this source. The increased body of cases requiring review
would substantially increase the cost and time associated with researching and analyzing
almost any issue. This was of particular concern because the number of self-represented
litigants has markedly increased in our courts. In some jurisdictions, in more than twothirds of family law proceedings neither side has representation. In many additional
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cases, only one party is represented. Our court system is working on a number of levels
to enhance meaningful access to the court system by the public at large, and selfrepresented individuals in particular. Transforming all opinions, no matter whether they
meet the criteria of Rule 976 or not, into possible precedents would vastly increase the
number of cases an individual might have to review in the course of court proceedings. It
would require litigants to cull out significant from less significant cases in order to work
effectively with precedent.' When one considers that there would be a more than 12-fold
increase in the number of cases - with more than 90 percent presently deemed not
appropriate for publication - it becomes apparent that the task of ascertaining useful and
informative precedent would become far more complicated not only for self-represented
litigants, but for lawyers arid trial judges as well.
By definition, unpublished opinions are not published because they do not add
analytically to the body of law. It also may be worth noting that these are not the only
cases that do not become part of the published, precedential body of the law. Many cases
resolved through private and alternative adjudication and the use of retained adjudicators
often involve significant issues of law. The determination of these matters, and the
related reasoning of the decision-makers, rarely are released into any public forum and
are neither available for the asking from a clerk, nor placed on a regularly maintained
public web-site. To suggest that changing the status of unpublished opinions will make
all significant determinations readily transparent simply does not take into account these
other cases. Distinctions already exist between cases that become part of the public
domain for future reference and those that do not, whether through publication, diversion
to a private judging system, or settlement. As discussed below, the increase in workload
resulting from a rule permitting citation of all opinions may well increase the likelihood
that more cases will be removed from the public domain.
The value of making all opinions precedential would be minimal. Should tracking
a group of unpublished opinions- reveal troubling trends about decision-making, a
circumstance that would be readily ascertainable because these opinions already are
publicly available on our court web-site, such information could be gathered and
discussed publicly. If the need is demonstrated, existing rules and standards for
publication can be adjusted to ensure that appropriate cases are published and thus may
be cited as precedent. But, as we all are aware, the vast number of unpublished opinions
have little or no import beyond the parties and their immediate interests. Making all
opinions citable will make tracking important trends in the law and distinguishing among
important and less important decisions and analyses far more difficult and costly for the
practitioner and the litigant, and for the public in general.

3
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Beyond the effect on litigants and the public, making all opinions citable and
precedential would have an adverse effect on appellate courts as well. As has been
reiterated by many, the preparation of an opinion for publication is typically very
different from preparation of one that will not be published: the former requires far more
time and attention from the authoring judge and his or her colleagues on the panel. If all
opinions become citable, judges necessarily will feel compelled to devote far more
attention to the form of each opinion. The other judges on a panel may be less willing to
sign on to the work product of a colleague if they know that the specific wording or
rationale will be citable as precedent. By treating all matters as equivalent for purpose of
issuing citable opinions, the proposal risks muddying or slowing the development of the
law, because of the heavy burden that will be imposed on the time and workload of
judges. It also ultimately may lead to more and more parties choosing to bring important
cases to decision-makers outside the public court system, thus eliminating any public
review of these matters and thus eliminating even the potential for creating precedent to
guide future conduct.
Finally, rendering all court of appeal opinions of equal precedential value might
well make the California Supreme Court's task of discretionary review more difficult,
both in terms of keeping track of lower court decisions and their consistency, and in
terms of ensuring that statements of the law are accurate and complete to avoid
misleading future litigants and the public. Our court has the power to depublish opinions
that the Courts of Appeal have designated for publication - a power that is used very
sparingly but is nonetheless invaluable. At times there may be substantial reasons for
depublication, but in most instances when our court exercises that authority, it is because
the lower court has misstated or misapplied a fundamental legal doctrine that already is
well-established in the law -even though the result may be correct. Were an opinion to'
be accorded precedential value, it might well create an analytical conflict with other
opinions -although the result might be the same under the standard analysis or the one
applied in the particular matter. By judiciously depublishing cases, our court can avoid
unnecessary- and anomalous conflicts and focus on more significant issues of the law in
determining when to use its discretion to grant review. This tool has enabled our court to
handle its heavy workload of more than 9000 petitions for review and original petitions
filed each year in a manner that provides the most consistent guidance to the public.
Conceivably, if all federal circuit court opinions were to be accorded equal precedential
value, the United States Supreme Court's task of discretionary review similarly might be
rendered more difficult.
In summary, in my view, permitting unpublished opinions to be afforded the same
precedential weight as published opinions may well impede rather than assist in the
orderly analysis of the law. Such an approach would vastly increase the number of
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opinions that the public, litigants, lawyers, and appellate and trial courts must consider.
By their very nature, those cases presently deemed unpublished and therefore not citable
are those that do not advance the understanding and development of the law. In order to
discredit completely the notion that the present system in some way advances a "secret"
agenda or creates a "hidden" body of law, the committee might wish to consider
promoting the placement of these opinions on an appropriate web-site for a specified
period-of time, and developing standards for publication for the courts to apply.
I hope these' comments are helpful. Should you, or any member of the committee,
have any questions, I would be pleased to discuss this matter further.

Sincerely

RONALD M. GEORGE
RMG:gt
cc: Hon. Alex Kozinski

i/
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A White Paper on Unpublished Opinions of the Court of Appeal
Back2round
At its inception the Appellate Process Task Force - created in 1997 by the Judicial
Council of California - identified issues affecting California's intermediate appellate
courts that should be studied. One issue was public access to unpublished appellate court
opinions. In the task force's Interim Report (released in March 1999) and in its Report of
August 2000, the issue was listed as one that was still being contemplated. (See Report
of the Appellate Process Task Force (August 2000) page 4.)
When the task force took up the study last year, it observed that unpublished court
of appeal opinions are available to any member of the public from the court clerk's
office. (See McGuire v. Superior Court(1993) 12 Cal.App.4th 1685 [court records
generally available to public] and People v. Ford (1981) 30 Cal.3d 209, 216 [unpublished
opinions are "available in the public records of... the Court of Appeal"].) However, in'
practice, unpublished opinions have limited exposure; they are often only read by
litigants and institutional practitioners. The task force focused on whether and how to
improve public access to unpublished opinions of the courts of appeal.
During the time the task force took up the topic, the issue was provoking interest
in other circles as well. Several commentators and scholars weighed in,' an appellate
court published an opinion on the issue (see Schmier v. Supreme Court of California
(2000) 78 Cal.App.4th 703), and legislation was proposed that would have required all
appellate opinions to be published and citable as precedent. 2 (Assem. Bill 2404 (Papan)
1999-2000 Reg. Sess., § 1.)
A. Kozinski and S. Reinhardt, "Please Don't Cite This!" (June 2000) California
Lawyer, 43; R Arnold, UnpublishedOpinions:A Comment (1999) 1 J. App. Prac. &
Process 219 (1999); B. Martin, Jr., In Defense of Unpublished Opinions (1999) 60 Ohio
St. L.J. 177; C. Carpenter, Jr., The No-Citation Rulef6r UnpublishedOpinions:Do the
Ends ofExpediencyfor OverloadedAppellate CourtsJustify the Means of Secrecy?
(1998) 50 S.C. L. Rev. 235; K. Shuldberg, DigitalInfluence: Technology and
UnpublishedOpinionsin theFederalCourts ofAppeal (1997) 85 Calif. L. Rev. 541; and
D. Merritt and J. Brudney, Stalking Secret Law: What PredictsPublicationin the United
States CourtofAppeals (2001) 54 Vand. L. Rev. 71.
i

2 Additionally, for a few brief months last year, there was a federal appellate
decision from the Eighth Circuit declaring as a matter of federal constitutional law that
unpublished opinions were required to be treated as binding precedents (the decision was
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The issue is not new. In fact, several years earlier in a report commissioner by the
Appellate Courts Committee of the 2020 Vision Project, Professor J. Clark Kelso made
the following recommendation:
Make all unpublished opinions available electronically (which would give
the public, scholars and the court of appeal easy access) but retain the nocitation rule (which would address the practical concerns expressed by
appellate lawyers and judges). As appellate courts become paperless,
provision should be made for giving the public access to unpublished as
well as published opinions. 3
That recommendation was a compromise position. In widely circulated drafts of
his report, Professor Kelso argued that all appellate opinions should be published and
citable as precedent and that the increasing use of unpublished opinions was contrary to
fundamental principles of good appellate practice. This tentative suggestion triggered a
chorus of protests from around the state, from both judges and practitioners, who asserted
that "the nonpublication and noncitation rules are critically important to the court of
appeal in preparing and processing its cases and to the practicing bar in litigating
appeals." Critics argued that publication of all opinions would overburden the appellate
courts and practitioners, that publication and citability of all appellate opinions would
substantially increase the workload of an already overburdened appellate court system
and that practitioners would have to wade through an "overwhelming" amount of
unpublished opinions that are "useless for future litigation because they involve no new
law and no new, applicable factual situations." 5
subsequently vacated as moot by an en banc panel of the circuit after the United States
agreed to pay the disputed $6,000 tax claim made by the taxpayer). (Anastasoffv. United
States (8th Cir. 2000) 223 F.3d 898, vacated on reh'g en banc, (8th Cir. 2000) 235 F.3d
1054.) For a critique of the constitutional analysis in Anastasoff, see Case Note,
ConstitutionalLaw C Article III JudicialPower C Eighth CircuitHolds That
UnpublishedOpinionsMust Be Accorded Precedenti Effect (2001) 114 Harv.L.Rev.
940.
3 C.

Kelso, A Report on the CaliforniaAppellate System (1994) 45 Hastings L.J.

433, 492.
4

Tbid.

5

Ibid.
3'
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Although Professor Kelso's compromise position was not formally adopted by the
full Commission on the Future of the California Courts, the Commission's final report
endorsed the general proposition that "[s]implified, electronic access to the appellate
courts, their records, and their proceedings will have a salutary effect on the public's
comprehension of and trust injustice."6 Moreover, the Commission formally
recommended that "[a]ppellate justice should accelerate its adoption of and adaptation to
new technology." 7
Evervthin2 old is new again
The arguments for and against publication and citability of appellate court
opinions have not changed much over the years. The dispute remains largely, but not
entirely, between those who believe that all appellate court opinions should be published
and citable and others who argue that the publication and citability of all unpublished
opinions would overburden the courts and counsel, increasing the costs to clients and
causing delays. For the reasons given below, the Appellate Process Task Force has
decided after thorough consideration of the issue to make the following recommendation:
Unpublished opinions should be posted on the Judicial Council's Web site
for a reasonable period of time (e.g., 60 days), but the general proscription
against citation of unpublished opinions (i.e., rule 977) should remain in
place without change.
A. Electronic access.
The Web site for California's appellate courts already makes published opinions
available on the Web with commendable speed. Access to court opinions on the Web is
often the preferred method of access for reviewing recently issued decisions. With the
development of these widely available electronic portals to government information,
there is no longer any convincing justification for not facilitating greater public access to
the written work product of the appellate courts by taking advantage of existing
information technologies. We live in an open, democratic society where the
accountability of public servants is secured in large paft by public access to government
activity and output. Of course, openness and public access have their limits. Other
important interests such as privacy, the attorney-client privilege, national security, and
6 Commission on the Future of the California Courts, Justice in the Balance B
2020 (1993) 166.
7 Id.,

at p. 167 (Recommendation 10.1).
4
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the deliberative process privilege, may dictate limited or no access to some types of
information in certain circumstances. But no one claims that unpublished opinions fall
into any of these categories. Indeed, as noted above unpublished opinions are already
publicly available.
Those who argue that unpublished appellate opinions in California are some form
of "secret" law have seriously overstated their case. 8 Nevertheless, it is true that
unpublished opinions are not as widely and easily available as published opinions.
Further, if the difference in availability can be eliminated at reasonable expense, the
courts, no less than any other branch of government, should make unpublished opinions
more accessible. The task force recognized that many institutional litigants - the
insurance industry, the Attorney General, and the appellate projects, for example - to
varying degrees review a large percentage- of court of appeal opinions in their area of
interest, whether published or not. Given the changes in technology and the apparent
wide-spread interest in unpublished opinions, the task force recommends that the public
have the same ease of access that is already afforded institutional practitioners.
In California, all published appellate opinions are now made available for a period
of time on the judicial branch's Web site. Cost permitting, there is no compelling reason
for not expanding the existing system so that all California appellate opinions, whether
published or unpublished, are made available on the Web site for a reasonable period of
time.
B. Citability
The remaining question is whether unpublished opinions should, once made
available electronically, be citable as precedent. The task force is convinced that
allowing all opinions to be citable as precedent would do substantial damage to the.
appellate system in California. If all appellate couO opinions were citable, there would
be increased potential for conflict and confusion in the law, which would, in turn,
increase the cost of legal representation, as well as appellate workload and appellate
delay. This damage would not be offset by any practical advantages gained through
making unpublished opinions fully citable as precedent.
Under rule 977 of the California Rules of Court, unpublished opinions may not be
"cited or relied on by a court or a party" except (1) "when the opinion is relevant under
the doctrines of law of the case, res judicata, or collateral estoppel," or (2) "when the
8 See, e.g., Carpenter, p. 236, fn. 7 ("What else, but a secret, is an unpublished
opinion wrapped in a no-citation rule?").
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opinion is relevant to a criminal or disciplinary action or proceeding because it states.
reasons for a decision affecting the same defendant or respondent in another such action
or proceeding." (Calif. Rules of Court, rule 977(a) & (b).)
It has been argued that a non-citation rule allows the courts to "hide" precedent
setting decisions. Proponents suggest that an appellate court simply issues an
unpublished opinion that is not citable, and the law that court "created" is not subject
to public scrutiny and thus "hidden" from view. That argument fails on its face
because, as noted above, all appellate court opinions are public records available from
the clerk's office. Moreover, the California Supreme Court may review any court of
appeal opinion - whether published or unpublished - to "secure uniformity of
decision or the settlement of important questions of law." (Rule 29(a).)
One would have to assume that three justices of the court of appeal decided to
violate rule 976 in a particular case in order to accept the notion that uncitable
opinions are used to "hide" new law. Indeed, rule 976 provides that publication is
appropriate for cour of appeal opinions that establish new law, apply existing law to
new facts, or modify or criticize existing law. (See rule 976(b)(1); see also rule
976(b)(2) & (3) for other criteria for publication.) The task force declined to accept
that premise. Rather, the task force's combined experience is that unpublished
opinions, considered as a whole, generally recite well-established law and do not
apply it to new fact scenarios. As such, there is no justification to impose upon the
public, the bar and the bench more than a ten-fold annual increase in the number of
citable opinions by the Court of Appeal. 9
The task force also considered suggesting that the California Supreme Court
amend rule 977 to permit citation of unpublished opinions in cases where there is no
other precedent or in cases where no other precedent would serve as well. This
approach is taken in some other jurisdictions. Butfhe task force declined to endorse
this recommendation because of the likelihood that the exceptions would swallow the
general rule and would engage the court and counsel in costly, tangential disputes
over collateral issues regarding the weight or value of an unpublished opinion. Every
citation of an unpublished opinion would trigger fropilopposing counsel an argument
that the cited opinion actually does not satisfy the criteria for,citation, and the court
would be forced to do precisely what the proscription is designed to guard against:
determine the weight as precedent of an unpublished opinion. The efficiencies that lie
at the heart of the proscription against citation of unpublished opinions would be
9 In fiscal year 1997-1998, 7% of court of appeal opinions were published.
(Judicial Council of Cal., Ann. Court Statistics Rep. (1999) p. 31.)
6
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largely lost if counsel were required to search all unpublished opinions to determine
whether an unpublished opinion was more closely on point than a published opinion
and the court was required to resolve a dispute involving that question. Moreover,
the
constitutional provisions on which the whole scheme is based would be undermined.
For the reasons given above, the task force recommends that rule 977 be
retained without change.

7
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JUDGE A. WALLACE TASHIMA

itI3-APAP

UNITED STATES COURT OF APPEALS
NINTH CIRCUIT

P.O. Box 91510
PASADENA, CA 91109-1510

J

TEL: (626) 229-7373
Fax: (626) 229-7457

February 6, 2004
Mr. Peter G. McCabe, Secretary
Committee on Rules of Practice and Procedure
Administrative Office of the U.S. Courts
Washington, DC 20544
Re:

Proposed Appellate Rule 32.1

Dear Mr. McCabe:
I write concerning proposed new Rule 32.1 of the Federal Rules of Appellate
Procedure. My views on Rule 32.1 are known to the Standing Committee because, as a
member of the Committee during the earlier stages of consideration of the rule, I
supported Rule 32.1. I adhere to those views and continue to support the proposed rule
and don't intend to reargue the merits here. I write now. only to counterbalance a letterwriting campaign by opponents of the rule.
Earlier, as the Committee is probably aware, a letter-writing campaign was
mounted among the lawyers in the Ninth Circuit to oppose the new rule. Now,
apparently, that campaign has shifted to the judges of the Ninth Circuit and
several-perhaps as many as a half-dozen-have written in opposition to the rule. I ask the
Committee not to be misled by this into believing that there is overwhelming, or even
majority, opposition to the new rule in the Ninth Circuit. (Remember that our Circuit has
26 active and 22 senior judges.) From my experience and observation both as a judge of
the Ninth Circuit and as a member of the Circuit's Local Rules Committee for the past six
years (ending in Oct. 2003), it is my opinion that the great majority of lawyers who
engage in federal practice favor the new rule and that the judges of the Ninth Circuit are
closely split on the issue. Although it cannot be definitively determined without a vote
(and there has been none), my guess is that a slight majority favor proposed new Rule
32.1.
Siecerely yours}

A. Wallace Tashima

cc:

All Ninth Circuit Judges

-
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