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TO THE HONORABLE CIRCUIT JUDGES OF THE UNITED STATES COURT 
OF APPEALS FOR THE NINTH CIRCUIT: 
 
I.    SUMMARY 

Pursuant to 28 U.S.C. § 455(a), Appellant KENNETH J. SCHMIER hereby 

presents three separate motions for disqualification of judges of the Ninth Circuit Court 

of Appeals from this case, as follows:   

Motion I:  That Circuit Judge Michael Daly Hawkins of the Ninth Circuit Court of 

Appeals be disqualified from this case due to a conflict of interest and the appearance of 

bias and prejudice such that his impartiality might reasonably be questioned. 

Motion II:  That Circuit Judge N. Randy Smith and Circuit Judge Philip Martin 

Pro of the Ninth Circuit Court of Appeals be disqualified from this case due to a conflict 

of interest and the appearance of bias and prejudice such that their impartiality might 

reasonably be questioned. 

Motion III:  That all members of the Ninth Circuit Court of Appeals be 

disqualified from this case due to a conflict of interest and the appearance of bias and 

prejudice such that their impartiality might reasonably be questioned. 

II. STATEMENT 

On November 29, 2010, this Court identified Ninth Circuit Judges Michael Daly 

Hawkins, N. Randy Smith, and Philip Martin Pro as members of the panel assigned to 

this case. (Oral argument was scheduled for December 10, 2010, and later canceled by 

the Court on the Court’s own motion.) 

Judge Hawkins has made public statements supporting judicial rules forbidding 

citation of unpublished appellate opinions, which prohibition is the substantive core of 

this case. (See discussion below.)  Judges Smith and Pro, as well as Judge Hawkins and 
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all other members of the Ninth Circuit, are colleagues of Chief Judge Alex Kozinski, who 

has made public statements supporting judicial rules forbidding citation of unpublished 

appellate opinions, which is the substantive core of this case. (See discussion below.)  

Judges Smith and Pro, as well as Judge Hawkins and all other members of the Ninth 

Circuit, adhere to Ninth Circuit Local Rules 36.1-5, which prohibit citation of 

unpublished opinions issued prior to 2007, and which are contrary to the purpose of this 

case, namely, to eliminate the prohibition of citation as a limitation on constitutional 

rights. (See discussion below.) 

III.   STANDARD FOR DISQUALIFICATION OF JUDGES 

Federal law requires a judge to “disqualify himself in any proceeding in which his 

impartiality might reasonably be questioned.” 28 U.S.C. §455(a).  Because section 455(a) 

is intended to avoid even the appearance of partiality, (Liljeberg.v. Health Services 

Acquisition Corp., 486 U.S. 847, 860 (1988)), it is not the reality of bias or prejudice, but 

rather the appearance of bias or prejudice that matters. Liteky v. United States, 510 U.S. 

540, 548 (1994).  Thus, so long as a judge’s impartiality might reasonably be questioned, 

recusal is required “even though no actual partiality exists…because the judge actually 

has no interest in the case or because the judge is pure in heart and incorruptible.” 

Liljeberg, 486 U.S. at 860.  The standard for assessing whether section 455(a) requires 

disqualification is thus an objective one that “involves ascertaining whether a reasonable 

person with knowledge of all the facts would conclude that the judge’s impartiality might 

reasonably be questioned.” Preston v. United States, 923 F.2d 731, 734 (9th Cir. 1991), 
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emphasis supplied.1  When the Court analyzes the appropriateness of disqualification, the 

Court must be guided by the unique facts and circumstances of the matter before it; the 

Court “must bear in mind that…outside observers are less inclined to credit judges’ 

impartiality and mental discipline than the judiciary itself will be; and, in “a close case, 

the balance tips in favor of recusal.”  United States v. Holland, 519 F.3d 909, 912, 914 

(9th Cir. 2008).  In this case, the facts would cause a reasonable person to conclude as 

follows:  (a) Judge Hawkins’ impartiality might reasonably be questioned; (b) Judge 

Smith’s and Judge Pro’s impartiality might reasonably be questioned; and (c) the 

impartiality of all members of the Ninth Circuit Court of Appeals might reasonably be 

questioned. 

Moreover, it is not important that the Ninth Circuit or the specific judges 

appointed to the panel are not named parties in the case (as they were in Schmier, infra). 

Obviously, if named parties, the judges have a conflict. But not being named does not 

save them from conflict. The named parties, whether or not judges, are not the deciding 

factor. The Supreme Court has never limited recusal requirements to cases in which the 

judge’s conflict was with the parties named in the suit.  Rather the focus has consistently 

been on the question whether the relationship between the judge and an interested party 

was such as to present a risk that the judge’s impartiality in the case at bar might 

reasonably be questioned by the public.”  Preston, supra, at 734.  Here, the statements of 

Judge Hawkins and other judges of the Ninth Circuit opposing the reform of federal rules 

prohibiting citation of unpublished opinions, as well as the Ninth Circuit Local Rules 

operating like California Rule 8.1115 (at issue in this case) forbidding such citation, 

                                                
1  Cf. Perry v. Schwarzenegger, (9th Cir., Case No. 10-16696), Judge Reinhardt 
order, dated December 2, 2010. 
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evince a relationship between the judge(s) and an interested party such as to present a risk 

that the judges’ impartiality might reasonably be questioned by the public. 

IV.  MOTION I: TO DISQUALIFY JUDGE MICHAEL DALY HAWKINS 

Pursuant to 28 U.S.C. § 455(a) Appellant KENNETH J. SCHMIER hereby moves 

that Circuit Judge Michael Daly Hawkins of the Ninth Circuit Court of Appeals be 

disqualified from this case due to a conflict of interest and the appearance of bias and 

prejudice such that his impartiality might reasonably be questioned .   

A. Conflict of Interest, Appearance of Bias and Prejudice Apparent in 
Judge Hawkins’ Statements. 

 
A conflict of interest and appearance of bias and prejudice is apparent in Judge 

Hawkins’ statements about proposed Federal Rule of Appellate Procedure (“FRAP”) 32.1 

correcting the federal procedure which was the same as the California state procedure at 

issue in this case. FRAP 32.1, adopted by the United States Supreme Court effective 

December 1, 2006, removed all prohibitions against citation of unpublished federal 

appellate decisions issued prospectively from January 1, 2007.  California Rule of Court 

8.1115, which Plaintiff Appellant seeks to invalidate in this litigation, however, maintains 

similar prohibitions against citation of unpublished appellate decisions in California state 

courts. 

On January 22, 2004, Judge Hawkins wrote to the Honorable Samuel A. Alito, Jr., 

arguing against the proposed FRAP correction, as follows: 

I join many of my Ninth Circuit colleagues in urging the Advisory 
Committee to  reject this proposed rule. The proposal will not ease the 
workload of federal judges; it will make their professional lives 
measurably more difficult. Nor will it sharpen the ability of counsel to 
make informed arguments; rather, it will create a blizzard of confusion by 
throwing up what my colleague Ted Goodwin quite accurately describes 
as "hazards to navigation." Finally, as my colleague Willy Fletcher points 
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out, it will prove harmful to poor and weak litigants who cannot bear the 
expense of keeping up with the Tsunami of paperwork that will result 
from the adoption of the proposed rule. 
 
As H.L. Mencken once observed: "There is always an easy solution to 
every human problem - neat, plausible, and wrong." This is one of those 
"solutions."  

 
(A true and correct copy of Judge Hawkins’ letter is attached hereto as Exhibit A, 

and available at 
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Appellate_Comments_2003/03
-AP-291.pdf.) 
  
 On another occasion, a question to and response from Judge Hawkins addressed 

the same subject, as follows: 

(Question by “How Appealing” blogger Howard J. Bashman) 
The committee in charge of considering amendments to the Federal Rules 
of Appellate Procedure is giving serious consideration to a rule that would 
allow the citation of unpublished, non-precedential decisions in briefs filed 
in all federal appellate courts. The Ninth Circuit appears to stand alone in 
actively opposing that rule change. Where do you personally stand on this 
issue, and do you think that the Ninth Circuit's opposition to the possible 
rule change stems from the large size of the court and its inability to 
ensure that its non-precedential decisions are adequately considered?  
 
(Response by Judge Hawkins) 
The purpose of an unpublished disposition is simply to inform the parties 
to the appeal the basis for the decision reached. As such, they are 
relatively useless as a guidepost for deciding future cases. There are, 
however, instances in which citation to them may be helpful. When a party 
asks a panel to consider publication of a decision, it can be helpful to 
identify potentially conflicting unpublished decisions that could be cleared 
up by publication. Similarly, a party seeking en banc review ought to be 
able to demonstrate conflicts or confusion that might be out there. This is 
essentially the rule in the Ninth Circuit and I think it has real promise in 
clearing up any confusion that might impact the work of district, 
magistrate or bankruptcy courts receiving the result of an appeal in 
individual cases.  
 
(A true and correct copy of the entire interview is attached hereto as Exhibit B, 

and available at  
http://howappealing.law.com/20q/2003_06_01_20q-appellateblog_archive.html.)   

 

Case: 09-17195   12/09/2010   Page: 10 of 84    ID: 7574011   DktEntry: 28



6 

B. Judge Hawkins Has an Interest and a Stake in Prohibiting Citation of 
Unpublished Opinions.   

 
 A conflict of interest is also evident in the fact that the California rule being 

challenged by this instant case, which prohibits citation of unpublished appellate 

opinions, is consistent and parallels the Ninth Circuit Local Rules prohibiting citation of 

pre-2007 unpublished opinions.  Ninth Circuit Local Rules 36.1-5 provide for the 

continuation of the former prohibition of citation of unpublished opinions issued before 

January 1, 2007.2  California Rule of Court 8.1115, which Plaintiff Appellant seeks to 

invalidate in this litigation, does not allow citation, regardless of the decision date (either 

before January 1, 2007, like the Ninth Circuit Local Rules 36.1-5, or after). Judge 

Hawkins cannot sustain Appellant’s challenge to the California state rule without 

necessarily condemning the local circuit rules of his own federal court  If Plaintiff-

Appellant’s constitutional challenge to the California rule is sustained, then logically, 

Ninth Circuit Local Rules 36.1-5 would be similarly rendered invalid.  

C. A Reasonable Man Would Find the Appearance of Conflict of 
Interest, Bias and Prejudice So That Judge Hawkins’ Impartiality 
Might Reasonably Questioned  

 
  It is respectfully submitted that a reasonable man might well conclude that it 

appears Judge Hawkins may have made up his mind on this case before being assigned to 

it.  That the United States Supreme Court subsequently viewed it differently than Judge 

Hawkins and adopted FRAP 32.1 does not remove the conflict, partly because Ninth 

                                                
2  Federal Rule of Appellate Procedure (“FRAP”) 32.1 was adopted by the United 
States Supreme Court effective December 1, 2006, the same time as the Ninth Circuit 
adopted its revised Circuit Local Rules, including 36.1-5.  They are analogous and 
closely related. Under them, citation of unpublished appellate decisions issued before 
2007 is forbidden, because FRAP 32.1 permitted each circuit court to decide for itself 
whether or not to allow citation of pre-2007 opinions.  Unlike most others, the Ninth 
circuit continued to forbid their citation. 
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Circuit Local Rules 36.1-5 implements the same objective as California Rule of Court 

8.1115 to forbid citation. Moreover, Judge Hawkins’ own words plainly manifest clear 

bias against allowing citation, and form a major basis of this motion. In response to 

another question, Judge Hawkins stated:  

My judicial philosophy is really pretty simple: people involved in the legal 
process should be treated fairly and judges should decide cases on the 
merits.  

 
(http://howappealing.law.com/20q/2003_06_01_20q-appellateblog_archive.html) 

 
Echoing Judge Hawkins’ words, Appellant seeks only to be treated fairly and have judges 

who will decide this case on the merits, without any appearance of conflict of interest, 

bias or prejudice.  

V.     MOTION II: TO DISQUALIFY JUDGES N. RANDY SMITH AND PHILIP 
MARTIN PRO 

 
 Pursuant to 28 U.S.C. § 455(a) Appellant KENNETH J. SCHMIER hereby moves 

that Circuit Judges N. Randy Smith and Philip Martin Pro of the Ninth Circuit Court of 

Appeals be disqualified from this case due to a conflict of interest and the appearance of 

bias and prejudice such that their impartiality might reasonably be questioned.  This is 

based on the appearance of the likelihood that there has been exchange of notes, drafts, 

ideas or the like and/or conferences between these two other panel members and/or their 

staffs with Judge Hawkins and/or his staff, as is the practice.  See the article “Please 

Don’t Cite This,” by Ninth Circuit Court Judges Alex Kozinski and Stephen 

Reinhardt, California Lawyer, June 2000, available at 

http://www.nonpublication.com/don't%20cite%20this.htm.  Judicial notice of the practice 

is requested. The appearance of Judge Hawkins’ bias and prejudice, discussed above, 

leads to the additional appearance of his having influenced all panel members, and to the 
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conclusion that the impartiality of the other two members assigned to the panel might 

reasonably be questioned. 

VI.       MOTION III:  TO DISQUALIFY ALL REGULAR AND SENIOR JUDGES 
OF THE NINTH CIRCUIT COURT 

 
Pursuant to 28 U.S.C. § 455(a) Appellant KENNETH J. SCHMIER hereby moves 

that all regular and senior judges, about 47 in number, of the Ninth Circuit Court of 

Appeals be disqualified from this case due to a conflict of interest and the appearance of 

bias and prejudice such that their impartiality might reasonably be questioned. 

A. Ninth Circuit Local Rules Are the Basis of Conflict of Interest, Bias 
and Prejudice of All the Ninth Circuit Judges and Raise Reasonable 
Questions About the Impartiality of the Ninth Circuit Judges.   

  
 A conflict of interest and the appearance of bias and prejudice of all the judges are 

based on the Ninth Circuit adopting, and using Ninth Circuit Local Rules 36.1-5, as well 

as opposition of its members to FRAP 32.1.  All the Ninth Circuit judges have a stake in 

the preservation of their own rule.3   Being stakeholders, they are, in effect, defendant-

respondents too. For them to grant Plaintiff-Appellant the relief he seeks (to-wit: 

invalidation of the California rule as a constitutional free speech, due process and/or 

equal protection violation), they would necessarily invalidate their own circuit local rule.  

                                                
3  Even those members who did not oppose FRAP 32.1 and who voted against its 
Local Circuit Rule cognate(s) [i.e. 36.1-5] may feel institutional pressure to support a rule 
established even when they initially voiced opposition, and thus be deprived of the 
appearance of the requisite open mind. As the Clerk of the Court declined to provide the 
location of or access to information about which judges voted to adopt the Local Circuit 
Rules 36.1-5 effective December 1, 2006, and the identity of the three judges or the other 
twelve members on the December 2006 Ninth Circuit Advisory Rules Committee, inter-
alia, (declining to provide the “minutes and internal correspondence”), Plaintiff-
Appellant cannot be more specific about which judges opposed FRAP and supported 
Ninth Circuit Local Rules 36.1-5.  (See Letter from Molly C. Dwyer, Clerk of the Court, 
November 17, 2010 in response to the request for information dated November 10, 2010, 
both attached as Exhibit C.) 
 

Case: 09-17195   12/09/2010   Page: 13 of 84    ID: 7574011   DktEntry: 28



9 

Thus, logically, they cannot credibly maintain the appearance to the public of 

impartiality. The case needs to be decided by judges from any of the majority of the 13 

circuits who do not have such conflicting local circuit rules.  

 The federal disqualification statute, 28 U.S.C. § 455(a), provides that, “[a]ny 

justice, judge, or magistrate judge of the United States shall disqualify himself in any 

proceeding in which his impartiality might reasonably be questioned.”4  Because the 

Ninth Circuit’s Local Rule 36-3 is analogous to California Rule of Court 8.1115,5  and 

because a decision striking down California Rule of Court 8.1115 necessarily impugns 

the Ninth Circuit’s own rule, the impartiality of the members of the Ninth Circuit is 

reasonably questioned in this case, and the appearance of impartiality to the public cannot 

be maintained.   

B. Opposition to Abrogation of No-Citation Rules Raises Reasonable 
Question About Impartiality of Ninth Circuit Judges. 

 
Many Ninth Circuit judges have previously publicly expressed their views of so 

called no-citation rules; and appear to have actively encouraged others, in opposing 

abrogation of the federal no-citation rule.  Prior to the United States Supreme Court’s 

adoption6 of FRAP 32.1, many judges of the Ninth Circuit provided their written 

                                                
4   Cf. Caperton v. A.T. Massey Coal Co., 129 S. Ct. 2252 (2009), Justice Kennedy, 
recusal can be effected even if not ordered by the disqualified judge in order to accord 
due process and its appearance. 
 
5  “Circuit rule 36-3, like California Rules of Court, rule 977 [renumbered rule  
8.1115 in 2007], provides that dispositions other than opinions and orders designated for 
publication are not precedent and may not be cited except as relevant to law of the case, 
res judicata or collateral estoppel.”  Schmier v. Supreme Court of California, 78 
Cal.App.4th 703 (2000). 
 
6   See, Legal Times, Judicial Conference Supports Citing Unpublished Opinions by 
Tony Mauro, September 21, 2005, www.nonpublication.com/mauro921.htm: 
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objections to the proposed new rule, most prominently Chief Judge Alex Kozinski.7  

                                                                                                                                            
 
“The policy-making body of the federal judiciary on Tuesday endorsed a sweeping rule 
change that will allow lawyers to cite unpublished opinions in federal appeals courts 
nationwide beginning in 2007. 
 
The citation rule change, if ratified by the Supreme Court and untouched by Congress, 
would end a practice that brought charges of a hidden, unaccountable system of justice 
against some of the nation's largest and most important appellate courts. . .  The 2nd, 7th, 
9th and federal circuits ban citation of unpublished opinions outright, while six other 
circuits discourage it. 
 
Passage of the resolution by voice vote followed "a great deal of debate," said Judge 
Carolyn Dineen King, chair of the executive committee, at a post-meeting news 
conference.  
 
The conference vote is something of a bouquet tossed to its likely next chairman, chief 
justice nominee John Roberts Jr. As a private practitioner and then as a judge on the U.S. 
Court of Appeals for the D.C. Circuit, Roberts served on the advisory committee that 
recommended the new rule, 32.1. "A lawyer ought to be able to tell a court what it has 
done," Roberts said at the April 2004 meeting at which the advisory committee first 
endorsed the rule. 
 
At his Senate Judiciary Committee confirmation hearings last week, Roberts said he was 
in line to chair the advisory committee in October -- now unlikely, since as chief justice 
he would chair the entire Judicial Conference. The conference's standing committee on 
rules of practice and procedure approved the citation rule in June of this year. 
 
"This is one of the things John Roberts took a personal interest in," said Mark Levy, who 
heads the appellate advocacy group at Kilpatrick Stockton and was another member of 
the advisory committee along with Roberts. "It will be a terrific change that will make the 
process fairer and more transparent. . . ." 
 
6   The Daily Journal reported:  “. . .38 judges from the 9th Circuit wrote the Judicial 
Conference’s Federal Advisory (“Alito”) Committee on Appellate Rules to oppose the 
proposal, and 200 public defenders and private practitioners from the circuit also filed 
letters of opposition….  Judge Alex Kozinski of the 9th Circuit has been among the 
leading opponents of the rule.  In a letter to the advisory committee, Kozinski argued that 
unpublished dispositions tended to be thin on the facts and written in ‘loose, sloppy 
language’. He said that, ‘because there’re about a zillion of them out there…they will 
create a veritable amusement park for lawyers fond of playing games.’” (January 16, 
2004 Kozinski letter, www.nonpublication.com/Kozinskiletter.pdf (pgs. 2-7, 21), 
attached hereto as Exhibit D, where Judge Kozinski also referred to unpublished 
opinions as “sausage” which was “not safe for human consumption” and indicated they 
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Judge Hawkins, as quoted supra, acknowledged that he “… joined many of [his] Ninth 

Circuit colleagues in urging the [national] Advisory Committee to reject the proposed 

rule.” Indeed, Judge A. Wallace Tashima, reported that a “letter-writing campaign” 

opposing the new FRAP 32.1 had sprung up amongst the Circuit Judges.8 (See A. 

Wallace Tashima, Letter to the Alito Committee re: Proposed Appellate Rule 32.1, 

February 6, 2004, www.nonpublication.com/tashima.pdf, attached hereto as Exhibit F.)   

The Alito Committee reporter, now U.S. District Judge (Minnesota) Patrick J. Schiltz, 

noted that the letter writing campaign included requests to numerous private attorneys to 

write letters of opposition.9 Because of this active opposition to federal reform of no-

citation rules, the impartiality of the Ninth Circuit judges might reasonably be questioned.  

                                                                                                                                            
often were not read by the judges whose signatures appear on them).  Panel OKs Cites to 
Unpublished U.S. Opinions, by Brent Kendall and Linda Rapattoni, Daily Journal, 
September 21, 2005, www.nonpublication.com/rapattoni921.htm. 
 
8    Some of 9th Circuit judges who wrote to oppose the proposal coordinated with a 
Respondent herein, California Chief Justice Ronald George.  See, George’s letter dated 
February 13, 2004, page 5 showing: “cc: Hon. Alex Kozinski” (page 1 therein expressly 
referred to Judge Kozinski’s letter, attached hereto as Exhibit E.) 
 
The Daily Journal article then continued  that George, who opposes the citing of 
unpublished opinions and has fought attempts to change the state’s  judicial rules to allow 
the practice, had appointed a committee of lawyers and judges [California Supreme Court 
Advisory Committee on Rules for Publication of Court of Appeal Opinions (“Werdegar 
Committee”, chaired by Justice Kathryn Mickle Werdegar), appointed and charged by 
George “…to study the criteria by which California judges’ decisions are published…” 
www.courtinfo.ca.gov/courts/supreme/comm/documents/sc_report_12-7-06.pdf],  Panel 
OKs Cites to Unpublished U.S. Opinions, id, supra, cf. 
 www.nonpublication.com/huffman090508.pdf] 
 
9    Schiltz wrote as follows in a Memorandum to the Advisory Committee on 
Appellate Rules on March 18, 2004: [See: http://nonpublication.com/schiltz.pdf]: 
 
“About 75 percent of all comments (pro and con) regarding Rule 32.1 — and about 80 
percent of the comments opposing Rule 32.1 — came from judges, clerks, lawyers, and 
others who work or formerly worked in the Ninth Circuit.1 It appears that many of the 
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C. Collegiality of Judges and Influence of Chief Judge Raise Reasonable 
Questions About Impartiality of All Ninth Circuit Judges. 

 
As noted above, it is the practice of the Ninth Circuit to circulate opinions to all 

judges before the opinion is finalized, see Please Don't Cite This, by Ninth Circuit Judges 

Alex Kozinski and Stephen Reinhardt, supra. Therefore, even if a panel is selected from 

judges that have not taken a public position on no-citation rules, the decision on this case 

can be expected to be influenced, or even determined, by those that have taken public 

positions. Indeed, it would appear that there may be significant influence on all Ninth 

Circuit Court members from the Chief Judge.   

                                                                                                                                            
commentators from outside of the Ninth Circuit were also former Ninth Circuit law 
clerks or were inspired to write because of Ninth Circuit connections. 
 
“[T]he vast majority of the comments on Rule 32.1 — about 90 percent — took the same 
position: They opposed adopting the rule. Finally, the comments regarding Rule 32.1 
were extremely repetitive. Many repeated — word-for-word — the same basic “talking 
points” distributed by opponents of the rule,2 and many letters were identical or nearly 
identical copies of each other.3 
 

(1)   These estimates are likely low, as some of those writing from outside of the 
Ninth Circuit had Ninth Circuit connections that were not readily apparent. For 
example, a check of law school websites revealed that almost all of the 21 law 
professors who wrote to oppose Rule 32.1 had clerked for Ninth Circuit judges 
 
(2)  A copy of the most commonly incorporated “talking points” is attached to 
Letter numbered 03-AP-025 found at  
ww.secretjustice.org/public_comments_re_frap_32.1.hmt. 
 
(3)  For example, 9 of the 10 private practitioners from Florida who opposed Rule 
32.1 sent essentially identical letters — and their letters were essentially identical 
to a letter sent previously by a Ninth Circuit attorney (See: Letter numbered 03-
AP-234 found at www.secretjustice.org/public_comments_re_frap_32.1.hmt.) 
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On April 14, 2010, Chief Judge Kozinski, a “leading opponent” 10 of the federal 

rule changes, participated with California Court of Appeal Judge Mark Simons in “A 

Great Debate: The Right to Cite Unpublished Appeal Decisions” moderated by former 

California Supreme Court Justice, Professor Joseph Grodin, at U.C. Hastings College of 

the Law.  Chief Judge Kozinski spoke on behalf of maintaining the prohibition against 

citing unpublished opinions.11  

The collegial members of the Ninth Circuit are too close to this issue, with too 

many of their own observations about the necessity of no-citation rules to the operation of 

the Ninth Circuit to render objective judgment in this case.12 The impartiality of the Ninth 

Circuit judges in this case is reasonably questioned. 

                                                
10  See Tony Mauro, Judicial Conference Group Backs Citing of Unpublished 
Opinions, Legal Times, April 15, 2004, www.http://nonpublication.com/USJudConf.htm. 
 
11   Chief Judge Kozinski’s opposition to citation was vigorous. He said that if the 
prohibitions on citation were abolished, the judges have other ‘tricks up their sleeves’ (as 
ways to discourage use of unpublished opinions).  However, addressing the finding (in 
the Report of the Werdegar Committee, supra, p. 41, see also Graph 21) that “…fifty-
eight percent of the justices stated that they have relied on unpublished opinions when 
drafting opinions…” (despite their prohibition), Chief Judge Kozinski declared that if so, 
then the unpublished opinions have to be citable. See, 
http://www.uchastings.edu/event/2010/04/rite-to-cite.html; other records at UC Hastings 
Media Services, 415-565-4609. 
 
12   The potential for such bias became obvious in the California court system in 
Schmier v. Supreme Court, 78 Cal. App. 4th 703 (2000), where the following recitation 
of facts was made by the appellate judges of their own “knowledge,” not in the record nor 
even briefed by any party’s attorney.  No opportunity was given for refutation or 
alternatives.  Moreover, all of this recital was irrelevant to citation.  It is clear that the 
Court was not judging, but arguing on its own behalf: 
 

Appellant either misunderstands or ignores the realities of the intermediate 
appellate process. If Appellant's view prevailed, the Court of Appeal would be 
required to publish all Wende opinions. As every criminal lawyer knows, a Wende 
case is one in which appellate counsel in a criminal appeal advises the court that 
no arguable appellate issues can be found, thereby invoking the obligation of the 
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D. Precedent for Procedure to Effect Requested Recusal in Schmier v. 
United States Court of Appeals.  

 
There is clear precedent for the procedure to effect the requested recusal. In 

[Michael] Schmier v. United States Court of Appeals for Ninth Circuit, 279 F.3d 817, 825 

(9th Cir. 2002), a case seeking injunction against application of the Ninth Circuit Court of 

Appeal’s Rule 36-3, the entire13 Ninth Circuit Court of Appeals recused itself.14  

Plaintiff-Appellant brings these motions because the interests of Judge Hawkins, Judges 

Smith and Pro, as well as all members of the Ninth Circuit Court are equally adverse to 

Plaintiff-Appellant’s claim here as they were to the claims of his brother in Schmier. This 

is so even though neither Judge Hawkins, nor any Ninth Circuit member, is a named 

defendant-respondent.  See discussion at pages 4-6, supra, and Preston v. United States, 

supra. 

                                                                                                                                            
Court of Appeal to conduct an independent review of the record. . . Our typical 
opinions in such cases add nothing to the body of stare decisis, and if published 
would merely clutter overcrowded library shelves and databases with information 
utterly useless to anyone other than the actual litigants therein and complicate the 
search for meaningful precedent. Appellant fails to explain how or why such 
opinions contribute to the corpus juris. 
 

13  All members of the entire Ninth Circuit court were recused, and the “rule of 
necessity” was neither invoked, nor applied, and is urged not to be applied here for the 
reasons discussed herein, cf. United States v. Will, 449 U.S. 200, 213-217, 101 S.Ct. 471, 
479-482 (1980), Ignacio v. Judges of the U.S. Court of Appeals for the Ninth Circuit, 453 
F3d 1160, 1164-1165, (9th Cir. 2006). 
 
14  All members of the Ninth Circuit having recused themselves from this case, all 
the Judges on this panel were sitting by designation: Paul R. Michel, Circuit Judge for the 
United States Court of Appeals for the Federal Circuit; Daniel M. Friedman, Senior 
Circuit Judge for the United States Court of Appeals for the Federal Circuit; and Norman 
C. Roettger, Jr., Senior District Judge for the United States District Court for the 
Southern District of Florida.  Schmier v. United States Court of Appeals for Ninth Circuit, 
279 F.3d 817, 819, note ** (9th Cir. 2002). 
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Judge Hawkins has a stake in the outcome of the case, partly shown by his above 

discussed writings. He and all the other judges of the Ninth Circuit are plainly 

stakeholders in the outcome of the case, partly shown by the discussion of their local rule 

against citation of unpublished opinions. As the judges have a stake, the same recusal, 

disqualification, designation and reassignment as in Schmier are necessary to eliminate 

the reasonable questions about impartiality.  

E. Precedent for Procedure to Effect Requested Recusal in the 
Treatment of the 2008-2009 Misconduct Complaint Against Chief 
Judge Alex Kozinski.  

 
As Chief Judge Scirica of the Third Circuit wrote: 

“The Judicial Council of the Ninth Circuit asked the Chief Justice of the 
United States to transfer the identified Complaint to the judicial council of 
another circuit pursuant to Rule 26.  On June 16, 2008, the Chief Justice 
granted the request and selected the Judicial Council of the Third Circuit 
to exercise jurisdiction over the Complaint. See Rule 26.”  
 
(Chief Judge Anthony J. Scirica, In Re: Complaint Of Judicial Misconduct, 

Original Proceedings Under 28 USC §351, Memorandum Opinion, Judicial Council of 

the Third Circuit, J.C. No. 03-08-900050 (Filed June 5, 2009), pgs. 1 & 3, Transferred 

From Judicial Council Of The Ninth Circuit (J.C. No. 09-08-90035). 

The members of the Ninth Circuit are equally adverse to Plaintiff-Appellant’s 

claim as they were to the claims against Chief Judge Kozinski. As Judge Hawkins and the 

other Ninth Circuit judges are stakeholders, with an avowed interest in seeing that their 

local circuit rule is not invalidated, the same recusal, disqualification, designation and 

reassignment as was applied by the Ninth Circuit, the Chief Justice of the United States 

and the Third Circuit in the Kozinski matter are necessary in this case to eliminate the 

question of impartiality.  The rules related to disqualification, infra, apply not just to 
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cases where a court or its judges are parties, named or otherwise, but to any proceeding in 

which impartiality might reasonably be questioned. 

F. Appellant Requests Determination of Appeal by Judges from Circuits 
Without Local Rules Prohibiting Citation of Unpublished Opinions 

Judges should come to this matter with no preconceived idea of the need for no-

citation rules so that they can fairly consider and balance Plaintiff-Appellant's 

constitutional rights, as well as alternatives to no-citation rules, against any justifications 

offered by Respondents. Accordingly and with all due deference, Appellant separately 

moves that Judge Hawkins, Judge Smith and Judge Pro, and all the judges of the Ninth 

Circuit be recused and disqualified, and prays that, as in Schmier v. United States Court 

of Appeals for the Ninth Circuit, supra, this matter be determined by judges from 

appellate circuits that operate without a no-citation rule. 

By: 

Respectfully Submitted, 

THE AFTERGOOD LAW FIRM 

-----.-, 
AARON D. AFTERGOOD, 
Attorneys for Appellant. 
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Court of Appeal opinions. An opinion may not be published unless it: "(1) establishes a
new rule of law, applies an existing rule to a set of facts significantly different from those
stated in published opinions, or modifies, or criticizes with reasons given, an existing
rule; (2) resolves or creates an apparent conflict in the law; (3) involves a legal issue of
continuing public interest; or (4) makes a significant contribution to legal literature by
reviewing either the development of a common law rule or the legislative or judicial
history of a provision of a constitution, statute, or other written law." -(Cal. Rules of
Court, Rule 976(b).) Rule 977 specifically bars citation of or reliance upon unpublished
California opinions, except in narrowly defined circumstances relating to res judicata,
law of the case, and collateral estoppel. Subdivision (c) of rule 977 allows citation of
opinions of other courts that are available only in a computer-based source of decisional
law if a hard copy of the opinion is provided.

During the past few years, some individuals have urged that the California
Supreme Court permit citation of unpublished opinions. The ensuing debate between
proponents and opponents has produced arguments similar to those that apparently have
been presented to your committee thus far. As part of our system's review of the issue,
our Appellate Process Task Force, which had been appointed earlier and charged with
reviewing generally a variety of appellate processes and procedures, was asked to
consider the various arguments and to make a recommendation. A copy of the resulting
white paper is attached. After full consideration of the white paper and other arguments
presented directly to the court and in the literature on this subject, the Supreme Court
declined the request to change the prohibition on citation of unpublished opinions
contained in Rule 977. Nevertheless, the court expanded access to "unpublished
opinions" by placing them on the official court web-site for 60 days. As had always been
true, these opinions remained available to the ptdblic at the clerk's office counter. An
"unpublished opinion" has never meant an "unavailable opinion" -and the court's
action was intended to provide broader on-line availability.

There were several reasons underlying the court's determination not to make
unpublished opinions citable as precedent. Many of these reasons related to the
potentially adverse impact on meaningful public access to the courts. Elevating
unpublished opinions to the status of precedent would increase the number of citable
opinions from California's courts of appeal by more than a factor of 12. Although the
availability of opinions on-line may make research easier for some, many individuals do
not have informed access to this source. The increased body of cases requiring review
would substantially increase the cost and time associated with researching and analyzing
almost any issue. This was of particular concern because the number of self-represented
litigants has markedly increased in our courts. In some jurisdictions, in more than two-
thirds of family law proceedings neither side has representation. In many additional

2
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cases, only one party is represented. Our court system is working on a number of levels
to enhance meaningful access to the court system by the public at large, and self-
represented individuals in particular. Transforming all opinions, no matter whether they
meet the criteria of Rule 976 or not, into possible precedents would vastly increase the
number of cases an individual might have to review in the course of court proceedings. It
would require litigants to cull out significant from less significant cases in order to work
effectively with precedent.' When one considers that there would be a more than 12-fold
increase in the number of cases - with more than 90 percent presently deemed not
appropriate for publication - it becomes apparent that the task of ascertaining useful and
informative precedent would become far more complicated not only for self-represented
litigants, but for lawyers arid trial judges as well.

By definition, unpublished opinions are not published because they do not add
analytically to the body of law. It also may be worth noting that these are not the only
cases that do not become part of the published, precedential body of the law. Many cases
resolved through private and alternative adjudication and the use of retained adjudicators
often involve significant issues of law. The determination of these matters, and the
related reasoning of the decision-makers, rarely are released into any public forum and
are neither available for the asking from a clerk, nor placed on a regularly maintained
public web-site. To suggest that changing the status of unpublished opinions will make
all significant determinations readily transparent simply does not take into account these
other cases. Distinctions already exist between cases that become part of the public
domain for future reference and those that do not, whether through publication, diversion
to a private judging system, or settlement. As discussed below, the increase in workload
resulting from a rule permitting citation of all opinions may well increase the likelihood
that more cases will be removed from the public domain.

The value of making all opinions precedential would be minimal. Should tracking
a group of unpublished opinions- reveal troubling trends about decision-making, a
circumstance that would be readily ascertainable because these opinions already are
publicly available on our court web-site, such information could be gathered and
discussed publicly. If the need is demonstrated, existing rules and standards for
publication can be adjusted to ensure that appropriate cases are published and thus may
be cited as precedent. But, as we all are aware, the vast number of unpublished opinions
have little or no import beyond the parties and their immediate interests. Making all
opinions citable will make tracking important trends in the law and distinguishing among
important and less important decisions and analyses far more difficult and costly for the
practitioner and the litigant, and for the public in general.

3

Case: 09-17195   12/09/2010   Page: 72 of 84    ID: 7574011   DktEntry: 28



Peter G. McCabe
February 13, 2004
Page 4

Beyond the effect on litigants and the public, making all opinions citable and
precedential would have an adverse effect on appellate courts as well. As has been
reiterated by many, the preparation of an opinion for publication is typically very
different from preparation of one that will not be published: the former requires far more
time and attention from the authoring judge and his or her colleagues on the panel. If all
opinions become citable, judges necessarily will feel compelled to devote far more
attention to the form of each opinion. The other judges on a panel may be less willing to
sign on to the work product of a colleague if they know that the specific wording or
rationale will be citable as precedent. By treating all matters as equivalent for purpose of
issuing citable opinions, the proposal risks muddying or slowing the development of the
law, because of the heavy burden that will be imposed on the time and workload of
judges. It also ultimately may lead to more and more parties choosing to bring important
cases to decision-makers outside the public court system, thus eliminating any public
review of these matters and thus eliminating even the potential for creating precedent to
guide future conduct.

Finally, rendering all court of appeal opinions of equal precedential value might
well make the California Supreme Court's task of discretionary review more difficult,
both in terms of keeping track of lower court decisions and their consistency, and in
terms of ensuring that statements of the law are accurate and complete to avoid
misleading future litigants and the public. Our court has the power to depublish opinions
that the Courts of Appeal have designated for publication - a power that is used very
sparingly but is nonetheless invaluable. At times there may be substantial reasons for
depublication, but in most instances when our court exercises that authority, it is because
the lower court has misstated or misapplied a fundamental legal doctrine that already is
well-established in the law -even though the result may be correct. Were an opinion to'
be accorded precedential value, it might well create an analytical conflict with other
opinions -although the result might be the same under the standard analysis or the one
applied in the particular matter. By judiciously depublishing cases, our court can avoid
unnecessary- and anomalous conflicts and focus on more significant issues of the law in
determining when to use its discretion to grant review. This tool has enabled our court to
handle its heavy workload of more than 9000 petitions for review and original petitions
filed each year in a manner that provides the most consistent guidance to the public.
Conceivably, if all federal circuit court opinions were to be accorded equal precedential
value, the United States Supreme Court's task of discretionary review similarly might be
rendered more difficult.

In summary, in my view, permitting unpublished opinions to be afforded the same
precedential weight as published opinions may well impede rather than assist in the
orderly analysis of the law. Such an approach would vastly increase the number of

4
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opinions that the public, litigants, lawyers, and appellate and trial courts must consider.
By their very nature, those cases presently deemed unpublished and therefore not citable
are those that do not advance the understanding and development of the law. In order to
discredit completely the notion that the present system in some way advances a "secret"
agenda or creates a "hidden" body of law, the committee might wish to consider
promoting the placement of these opinions on an appropriate web-site for a specified
period-of time, and developing standards for publication for the courts to apply.

I hope these' comments are helpful. Should you, or any member of the committee,
have any questions, I would be pleased to discuss this matter further.

Sincerely

RONALD M. GEORGE

RMG:gt

cc: Hon. Alex Kozinski

i/
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A White Paper on Unpublished Opinions of the Court of Appeal

Back2round

At its inception the Appellate Process Task Force - created in 1997 by the Judicial
Council of California - identified issues affecting California's intermediate appellate
courts that should be studied. One issue was public access to unpublished appellate court
opinions. In the task force's Interim Report (released in March 1999) and in its Report of
August 2000, the issue was listed as one that was still being contemplated. (See Report
of the Appellate Process Task Force (August 2000) page 4.)

When the task force took up the study last year, it observed that unpublished court
of appeal opinions are available to any member of the public from the court clerk's
office. (See McGuire v. Superior Court (1993) 12 Cal.App.4th 1685 [court records
generally available to public] and People v. Ford (1981) 30 Cal.3d 209, 216 [unpublished
opinions are "available in the public records of... the Court of Appeal"].) However, in'
practice, unpublished opinions have limited exposure; they are often only read by
litigants and institutional practitioners. The task force focused on whether and how to
improve public access to unpublished opinions of the courts of appeal.

During the time the task force took up the topic, the issue was provoking interest
in other circles as well. Several commentators and scholars weighed in,' an appellate
court published an opinion on the issue (see Schmier v. Supreme Court of California
(2000) 78 Cal.App.4th 703), and legislation was proposed that would have required all
appellate opinions to be published and citable as precedent.2 (Assem. Bill 2404 (Papan)
1999-2000 Reg. Sess., § 1.)

i A. Kozinski and S. Reinhardt, "Please Don't Cite This!" (June 2000) California
Lawyer, 43; R Arnold, Unpublished Opinions: A Comment (1999) 1 J. App. Prac. &
Process 219 (1999); B. Martin, Jr., In Defense of Unpublished Opinions (1999) 60 Ohio
St. L.J. 177; C. Carpenter, Jr., The No-Citation Rule f6r Unpublished Opinions: Do the
Ends of Expediency for Overloaded Appellate Courts Justify the Means of Secrecy?
(1998) 50 S.C. L. Rev. 235; K. Shuldberg, Digital Influence: Technology and
Unpublished Opinions in theFederal Courts ofAppeal (1997) 85 Calif. L. Rev. 541; and
D. Merritt and J. Brudney, Stalking Secret Law: What Predicts Publication in the United
States Court ofAppeals (2001) 54 Vand. L. Rev. 71.

2 Additionally, for a few brief months last year, there was a federal appellate
decision from the Eighth Circuit declaring as a matter of federal constitutional law that
unpublished opinions were required to be treated as binding precedents (the decision was

2
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The issue is not new. In fact, several years earlier in a report commissioner by the
Appellate Courts Committee of the 2020 Vision Project, Professor J. Clark Kelso made
the following recommendation:

Make all unpublished opinions available electronically (which would give
the public, scholars and the court of appeal easy access) but retain the no-
citation rule (which would address the practical concerns expressed by
appellate lawyers and judges). As appellate courts become paperless,
provision should be made for giving the public access to unpublished as
well as published opinions.3

That recommendation was a compromise position. In widely circulated drafts of
his report, Professor Kelso argued that all appellate opinions should be published and
citable as precedent and that the increasing use of unpublished opinions was contrary to
fundamental principles of good appellate practice. This tentative suggestion triggered a
chorus of protests from around the state, from both judges and practitioners, who asserted
that "the nonpublication and noncitation rules are critically important to the court of
appeal in preparing and processing its cases and to the practicing bar in litigating
appeals." Critics argued that publication of all opinions would overburden the appellate
courts and practitioners, that publication and citability of all appellate opinions would
substantially increase the workload of an already overburdened appellate court system
and that practitioners would have to wade through an "overwhelming" amount of
unpublished opinions that are "useless for future litigation because they involve no new
law and no new, applicable factual situations."5

subsequently vacated as moot by an en banc panel of the circuit after the United States
agreed to pay the disputed $6,000 tax claim made by the taxpayer). (Anastasoffv. United
States (8th Cir. 2000) 223 F.3d 898, vacated on reh'g en banc, (8th Cir. 2000) 235 F.3d
1054.) For a critique of the constitutional analysis in Anastasoff, see Case Note,
Constitutional Law C Article III Judicial Power C Eighth Circuit Holds That
Unpublished Opinions Must Be Accorded Precedenti Effect (2001) 114 Harv.L.Rev.
940.

3 C. Kelso, A Report on the California Appellate System (1994) 45 Hastings L.J.
433, 492.

4 Tbid.

5 Ibid.

3'
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Although Professor Kelso's compromise position was not formally adopted by the
full Commission on the Future of the California Courts, the Commission's final report
endorsed the general proposition that "[s]implified, electronic access to the appellate
courts, their records, and their proceedings will have a salutary effect on the public's
comprehension of and trust injustice."6 Moreover, the Commission formally
recommended that "[a]ppellate justice should accelerate its adoption of and adaptation to
new technology."7

Evervthin2 old is new again

The arguments for and against publication and citability of appellate court
opinions have not changed much over the years. The dispute remains largely, but not
entirely, between those who believe that all appellate court opinions should be published
and citable and others who argue that the publication and citability of all unpublished
opinions would overburden the courts and counsel, increasing the costs to clients and
causing delays. For the reasons given below, the Appellate Process Task Force has
decided after thorough consideration of the issue to make the following recommendation:

Unpublished opinions should be posted on the Judicial Council's Web site
for a reasonable period of time (e.g., 60 days), but the general proscription
against citation of unpublished opinions (i.e., rule 977) should remain in
place without change.

A. Electronic access.

The Web site for California's appellate courts already makes published opinions
available on the Web with commendable speed. Access to court opinions on the Web is
often the preferred method of access for reviewing recently issued decisions. With the
development of these widely available electronic portals to government information,
there is no longer any convincing justification for not facilitating greater public access to
the written work product of the appellate courts by taking advantage of existing
information technologies. We live in an open, democratic society where the
accountability of public servants is secured in large paft by public access to government
activity and output. Of course, openness and public access have their limits. Other
important interests such as privacy, the attorney-client privilege, national security, and

6 Commission on the Future of the California Courts, Justice in the Balance B
2020 (1993) 166.

7 Id., at p. 167 (Recommendation 10.1).

4
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the deliberative process privilege, may dictate limited or no access to some types of
information in certain circumstances. But no one claims that unpublished opinions fall
into any of these categories. Indeed, as noted above unpublished opinions are already
publicly available.

Those who argue that unpublished appellate opinions in California are some form
of "secret" law have seriously overstated their case. 8 Nevertheless, it is true that
unpublished opinions are not as widely and easily available as published opinions.
Further, if the difference in availability can be eliminated at reasonable expense, the
courts, no less than any other branch of government, should make unpublished opinions
more accessible. The task force recognized that many institutional litigants - the
insurance industry, the Attorney General, and the appellate projects, for example - to
varying degrees review a large percentage- of court of appeal opinions in their area of
interest, whether published or not. Given the changes in technology and the apparent
wide-spread interest in unpublished opinions, the task force recommends that the public
have the same ease of access that is already afforded institutional practitioners.

In California, all published appellate opinions are now made available for a period
of time on the judicial branch's Web site. Cost permitting, there is no compelling reason
for not expanding the existing system so that all California appellate opinions, whether
published or unpublished, are made available on the Web site for a reasonable period of
time.

B. Citability

The remaining question is whether unpublished opinions should, once made
available electronically, be citable as precedent. The task force is convinced that
allowing all opinions to be citable as precedent would do substantial damage to the.
appellate system in California. If all appellate couO opinions were citable, there would
be increased potential for conflict and confusion in the law, which would, in turn,
increase the cost of legal representation, as well as appellate workload and appellate
delay. This damage would not be offset by any practical advantages gained through
making unpublished opinions fully citable as precedent.

Under rule 977 of the California Rules of Court, unpublished opinions may not be
"cited or relied on by a court or a party" except (1) "when the opinion is relevant under
the doctrines of law of the case, res judicata, or collateral estoppel," or (2) "when the

8 See, e.g., Carpenter, p. 236, fn. 7 ("What else, but a secret, is an unpublished
opinion wrapped in a no-citation rule?").
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opinion is relevant to a criminal or disciplinary action or proceeding because it states.
reasons for a decision affecting the same defendant or respondent in another such action
or proceeding." (Calif. Rules of Court, rule 977(a) & (b).)

It has been argued that a non-citation rule allows the courts to "hide" precedent
setting decisions. Proponents suggest that an appellate court simply issues an
unpublished opinion that is not citable, and the law that court "created" is not subject
to public scrutiny and thus "hidden" from view. That argument fails on its face
because, as noted above, all appellate court opinions are public records available from
the clerk's office. Moreover, the California Supreme Court may review any court of
appeal opinion - whether published or unpublished - to "secure uniformity of
decision or the settlement of important questions of law." (Rule 29(a).)

One would have to assume that three justices of the court of appeal decided to
violate rule 976 in a particular case in order to accept the notion that uncitable
opinions are used to "hide" new law. Indeed, rule 976 provides that publication is
appropriate for cour of appeal opinions that establish new law, apply existing law to
new facts, or modify or criticize existing law. (See rule 976(b)(1); see also rule
976(b)(2) & (3) for other criteria for publication.) The task force declined to accept
that premise. Rather, the task force's combined experience is that unpublished
opinions, considered as a whole, generally recite well-established law and do not
apply it to new fact scenarios. As such, there is no justification to impose upon the
public, the bar and the bench more than a ten-fold annual increase in the number of
citable opinions by the Court of Appeal. 9

The task force also considered suggesting that the California Supreme Court
amend rule 977 to permit citation of unpublished opinions in cases where there is no
other precedent or in cases where no other precedent would serve as well. This
approach is taken in some other jurisdictions. Butfhe task force declined to endorse
this recommendation because of the likelihood that the exceptions would swallow the
general rule and would engage the court and counsel in costly, tangential disputes
over collateral issues regarding the weight or value of an unpublished opinion. Every
citation of an unpublished opinion would trigger fropilopposing counsel an argument
that the cited opinion actually does not satisfy the criteria for, citation, and the court
would be forced to do precisely what the proscription is designed to guard against:
determine the weight as precedent of an unpublished opinion. The efficiencies that lie
at the heart of the proscription against citation of unpublished opinions would be

9 In fiscal year 1997-1998, 7% of court of appeal opinions were published.
(Judicial Council of Cal., Ann. Court Statistics Rep. (1999) p. 31.)
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largely lost if counsel were required to search all unpublished opinions to determine
whether an unpublished opinion was more closely on point than a published opinion
and the court was required to resolve a dispute involving that question. Moreover, the
constitutional provisions on which the whole scheme is based would be undermined.

For the reasons given above, the task force recommends that rule 977 be
retained without change.
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In Chambers 41,/OL
JUDGE A. WALLACE TASHIMA

UNITED STATES COURT OF APPEALS
NINTH CIRCUIT it I3-AP-
P.O. Box 91510 J AP

PASADENA, CA 91109-1510
TEL: (626) 229-7373
Fax: (626) 229-7457

February 6, 2004

Mr. Peter G. McCabe, Secretary
Committee on Rules of Practice and Procedure
Administrative Office of the U.S. Courts
Washington, DC 20544

Re: Proposed Appellate Rule 32.1

Dear Mr. McCabe:

I write concerning proposed new Rule 32.1 of the Federal Rules of Appellate
Procedure. My views on Rule 32.1 are known to the Standing Committee because, as a
member of the Committee during the earlier stages of consideration of the rule, I
supported Rule 32.1. I adhere to those views and continue to support the proposed rule
and don't intend to reargue the merits here. I write now. only to counterbalance a letter-
writing campaign by opponents of the rule.

Earlier, as the Committee is probably aware, a letter-writing campaign was
mounted among the lawyers in the Ninth Circuit to oppose the new rule. Now,
apparently, that campaign has shifted to the judges of the Ninth Circuit and
several-perhaps as many as a half-dozen-have written in opposition to the rule. I ask the
Committee not to be misled by this into believing that there is overwhelming, or even
majority, opposition to the new rule in the Ninth Circuit. (Remember that our Circuit has
26 active and 22 senior judges.) From my experience and observation both as a judge of
the Ninth Circuit and as a member of the Circuit's Local Rules Committee for the past six
years (ending in Oct. 2003), it is my opinion that the great majority of lawyers who
engage in federal practice favor the new rule and that the judges of the Ninth Circuit are
closely split on the issue. Although it cannot be definitively determined without a vote
(and there has been none), my guess is that a slight majority favor proposed new Rule
32.1.

Siecerely yours}

A. Wallace Tashima -

cc: All Ninth Circuit Judges
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